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CHAPTER  1 


A  BRIEF  HISTORY  OF 
TESTING  AND  THE  HUMAN 
RIGHTS  FRAMEWORK  IN 
CANADA 


1.  INTRODUCTION 

Legal  scrutiny  of  psychological  testing  is  both  a  present  and  future  reality.  Although  the 
legal  system  has  often  been  misguided  and  naive  in  its  judgments  about  testing,  at  least  three 
benefits  have  resulted  from  the  increased  involvement  of  courts  and  legislatures  in  testing 
practices.  Fu*st,  the  involvement  has  made  psychologists,  as  well  as  society,  more  sensitive  to 
racial  and  cultural  differences  and  to  the  ways  in  which  apparently  innocent  and  benign 
practices  may  perpetuate  racism.  Second,  it  has  alerted  psychologists  to  the  fact  that  they  will 
be  held  responsible  for  their  conduct.  To  protect  the  rights  of  test  takers,  to  safeguard  their 
own  integrity,  and  in  the  long  run  to  serve  the  legitimate  goals  of  theu-  employers, 
psychologists  must  examine  their  practices,  their  mterpretations  and  their  ultimate 
recommendations.  Finally,  the  attack  on  psychological  testing  has  accelerated  the  search  for 
both  improved  and  alternative  means  of  assessment  so  that  what  is  said  about  examinees 
more  validly  and  truly  depicts  their  perceptions  of  themselves  and  how  they  frinction  in  all 
spheres  of  life.  The  intense  examination  that  psychological  assessment  has  received  from  the 
legal  system  [in  the  United  States]  should  be  viewed  as  both  salutary  and  welcome. 

2.  TESTING  AND  THE  STA  TUS  QUO 

In  a  society  plagued  by  inequality,  tests  are  often  used  to  validate  the  status  quo  and 
create  the  illusion  that  people  are  employed  or  otherwise  rewarded  on  the  basis  of  merit. 
Tests  are  rarely  used  to  open  up  areas  such  as  employment  and  education  but  rather  are  used 
to  exclude.  Standardized  psychological  testing  raises  serious  questions  of  human  rights  and 
discrimination.  The  effect  of  many  tests  is  to  have  an  adverse  impact  on  certain  groups  in 
society,  such  as  people  with  disabilities,  racial  and  ethnic  minorities,  immigrants,  women  and 
the  poor. 


D.N.  Bersoff,  "Regarding  Psychologists  Testily;  The  Legal  Regulation  of  Psychological  Assessment"  in  C.J. 
Scheirer  and  B.L.  Hammonds  (eds.)  Psychology  and  the  Law  (Washington  D.C.:  American  Psychological 
Association,  1983),  at  84. 

That  minorities  tend  to  have  lower  scores  than  the  dominant  cultural  group  on  standardized  tests  is  a  consistent 
finding  in  psychological  literature.  See,  for  example,  Dreger  and  Miller  "Compiirativc  Psychological  Studies  of 
Negroes  and  Whites  in  the  United  States",  (1960)  57  Psychological  Bull.  361;  Hinhom  and  Bass,  "Discrimination 
in  Employment  Testing"  (1971)  75  Psychological  Bull.  261;  Fulk  and  Harrcll,"Ncgro-Whitc  Army  Test  Scores 
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Psychological  tests  pose  particular  problems  because  they  can  be  so  intrusive  of  privacy 
and  because  of  the  stigma  that  can  be  attached  to  a  person  or  a  group  as  a  result  of  these  tests. 
Like  many  "objective"  tests,  designed  to  evaluate  on  the  basis  of  merit  and  ability, 
psychological  testing  can  be  infected  by  the  systemic  discrimination  which  permeates  the 
larger  society.  This  can  happen  both  in  designing  and  administering  the  testing  materials 
themselves  and  through  the  improper  use  of  test  scores.  Legal  controls  on  psychological 
testing  are  vital  to  the  protection  of  basic  human  rights,  yet  there  appears  to  be  minimal 
regulation  of  testing  in  Canada,  either  in  the  employment  or  educational  settings. 

The  situation  in  the  United  States  is  slightly  different.  The  Equal  Employment 
Opportunity  Commission  has  established  non-binding  guidelines  for  use  by  employers.^  In 
addition,  there  has  been  more  litigation  on  psychological  testing  in  the  employment  and  the 
special  education  contexts.  Even  in  the  United  States,  however,  the  more  complex  issues  of 
psychological  testing  validity  and  use  have  not  attracted  widespread  attention. 

A  psychological  test  involves  some  invasion  of  privacy,  almost  by  definition.  Of  course, 
if  the  person  consents  to  the  test,  it  can  hardly  be  an  invasion.  There  are,  however,  real 
questions  of  realistic  and  informed  consent  in  many  testing  situations,  be  they  in  the  schools 
or  the  workplace.  While  testing  may  be  necessary  in  some  circumstances,  the  kinds  of  tests 
that  are  used  and  the  way  they  are  administered  and  the  data  used  raise  some  important  legal 
issues.  The  privacy  of  the  person  being  tested  is  certainly  one  such  issue.  The  potential 
discrimmatory  impact  of  tests  is  another. 

Besides  the  tendency  of  standardized  tests  to  compromise  individual  rights  and 
fi'eedoms,  standardized  testing  has  limitations  that  affect  our  society  as  a  whole  and  particular 
communities  within  it.  In  Chapter  1,  the  situation  of  some  of  the  legislatively  protected 
groups  most  affected  by  testing  and  adverse  impact  discrimination  will  be  reviewed.  Affected 
groups  who  are  not  explicitly  protected  by  the  Charter  or  Ontario  human  rights  legislation 
will  also  be  discussed,  including  those  with  low  income  levels,  low  literacy  skills,  and  those 
who  do  not  speak  English  or  French  as  their  mother  tongue.  As  well,  the  issue  of 
intersectionality,  that  is,  an  analysis  for  groups  that  do  not  fit  neatly  into  explicitly  protected 
categories  but  are  particularly  affected  by  testing,  will  be  reviewed. 

Standardized  group  testing  is  a  product  of  mass  society.  It  was  developed  because  there 
was  a  perceived  need  to  assess  the  talents  of  large  groups  of  people  efficiently  and  at  low 
cost.  The  techniques  that  allow  assessment  under  those  conditions,  however,  necessarily 
impose  constraints  on  the  quality  of  assessment  that  is  possible.  Although  a  well-developed 


and  Last  School  Grade",  (1952)  36  J.  Applied  Psychology  34;  Ruda  and  Albright,  "Racial  Differences  on 
Selection  Instruments  Related  to  Subsequent  Job  Performance",  (1968)  21  Personnel  Psychology  31;  Darlington, 
"Another  Look  at  "Cultural  Fairness"  (1971)  8  J.  Educ.  Measurement  71;  Lopez,  "Current  Problems  in  Test 
Performance  of  Job  Applicants:  I"  (1966)  19  Personnel  Psychology  10;  Schwartz,  "Adapting  Tests  to  the  Cultural 
Setting",  (1963)  23  Educ.  &  Psychological  Measurement  673;  D.  Riley,  Pschological  Testing:  Its  Nature  and  Use 
(Background  paper  prepared  for  the  Ontario  Law  Reform  Commission,  November  1990,  on  file  with  the 
Commission),  at  135-42. 

Uniform  Guidelines  on  Employee  Selection  Procedures,  29  C.F.R.  §  1607  (1986). 


test  can  be  a  reasonably  good  predictor  of  the  performance  of  a  certain  range  of  test-scorers 
generally,  it  may  be  a  poor  predictor  of  the  performance  of  any  particular  individual.  There  is 
also  a  good  deal  of  controversy  surrounding  the  value  of  testing  in  society  altogether.  Further, 
even  among  those  who  accept  testing's  worth,  it  is  acknowledged  that  determining  the 
predictive  value  of  particular  tests  in  particular  situations  is  subject  to  many  technical 
limitations  and  potential  pitfalls.  The  controversies  surrounding  tests'  validity  will  be 
reviewed  throughout  this  report,  and  in  particular  detail  in  Chapter  2,  because  employment  is 
where  testing  has  been  subject  to  the  most  judicial  review  for  validity. 

Testing  is  a  major  tool  for  maintaining  the  status  quo  in  society.  As  already  stated,  tests 
are  exclusionary  rather  than  inclusive  in  nature  and  one  of  the  important  skills  that 
mainstream  citizens  master  is  "test-taking."  Those  on  the  margins  of  society  are  far  less  likely 
to  be  good  test-takers  and  their  experiences  are  more  often  failure  rather  than  success.  These 
test  scores  are  then  used  as  an  objective  justification  for  the  exclusion  of  these  groups  fi-om 
education  and  employment.  No  matter  how  many  efforts  are  made  to  improve  standardized 
tests,  they  still  tend  to  reinforce  the  values  of  the  test  designers  who  have  generally  achieved 
success  in  mainstream  society.  Thus,  the  status  quo  is  not  only  fortified  but  justified  by 
testing  results. 

3.      DEFINITION  OF  TESTING  AND  METHODOLOGICAL  ISSUES 

A  "tesf  for  the  purposes  of  this  report  is  a  set  of  items  put  together  in  an  organized  way 
to  obtain  a  score  or  scores  which  present  a  measure  of  the  responses  given  to  the  test.  The 
term  "psychological  tesf  refers  to  those  tests  that  are  formalized,  in  that  a  set  of  standardized 
items  are  used  to  obtain  information  about  a  person's  intelligence,  abilities  or  aptitudes,  or 
cognitive,  emotional  or  motivational  responses. 

The  diagnostic  or  predictive  value  of  a  test  depends  on  the  degree  to  which  it  serves  as 
an  indicator  of  a  significant  area  of  behaviour.  Test  items  need  not  resemble  closely  the 
behaviour  the  test  is  to  predict;  it  is  only  necessary  that  a  correspondence  be  demonstrated 
between  the  two.  Thus,  a  test  like  the  LSAT  may  have  no  references  to  the  content  of  legal 
studies,  but  may  still  be  accepted  by  administrators  as  a  predictor  of  academic  success  in  law 
school.  Each  particular  test  should  be  validated;  that  is,  it  should  be  shown  to  produce 
performance  which  corresponds  with  the  individual's  performance  in  the  particular  real-life 
situation,  such  as  school  or  the  workplace. 

A  psychological  test  is  often  defined  as  a  standardized  measure,  implying  a  uniformity 
of  procedure  in  administering  and  taking  the  test.  As  part  of  their  standardization,  tests  have 
norms  established  for  them.  The  norm  represents  the  performance  of  "average"  people.  The 
group  of  people  used  to  provide  the  comparison  is  called  the  norm  group.  Thus,  in 
establishing  norms  the  group  that  is  selected  for  the  standardization  process  is  the 
determining  factor  in  the  resulting  "average"  score  or  profile.  Standardized  test  norms,  then. 


Employment  interview  questions  generally  are  not  considered  to  be  a  test,  although  an  organized  subset  of  the 
interview  process  might  be  labelled  a  test. 


obviously  depend  upon  the  group  on  which  they  are  based.  The  lack  of  neutrality  is  present 
from  the  outset. 

One  of  the  most  heated  debates  about  test  construction  concerns  the  way  in  which  test 
scores  are  normed.  It  is  argued  that  a  test  score  normed  with  members  of  the  majority 
population  will  yield  test  scores  that  work  to  the  disadvantage  of  test  takers  from  other 
populations  on  whom  the  test  was  not  normed.  To  overcome  this  problem,  proponents  of  tests 
have  advocated  that  separate  norms  be  developed  and  separate  validity  studies  be  done  for 
majority  and  non-majority  groups,  and  for  males  and  females.  Other  critics  contend  that  the 
content  of  tests  is  inherently  biased  in  favour  of  majority  groups  or  males,  and  cannot  be 
corrected  by  simply  using  different  norms.  Tests  of  mechanical  comprehension,  for  example, 
may  call  upon  experience  that  many  women  have  not  had.  If  the  purpose  of  the  test  is  to 
assess  what  the  test  taker  will  be  able  to  do  after  appropriate  training,  then  the  test  will 
underrate  women.  Similarly,  tests  that  are  written  in  standard  English  or  with  items  that  are 
familiar  only  to  the  majority  population  may  underestimate  the  capabilities  of  people  who  are 
more  familiar  with  other  linguistic  forms  or  have  different  cultural  experience. 

A  related  methodological  issue  is  of  the  conversion  of  raw  scores  into  standardized  test 
scores.  Because  raw  scores  on  standardized  tests  generally  lack  meaning  and  because  those 
from  one  form  of  a  test  are  not  comparable  to  another,  raw  scores  are  usually  converted  to  a 
standardized  scale  that  compares  one  individual's  score  to  the  scores  of  others.  One  of  the 
more  common  scales  for  comparative  test  scoring  is  percentile  ranks,  a  score  equal  to  the 
percentage  of  people  in  the  norm  group  who  fall  below  a  given  raw  score.  The  main 
disadvantage  of  percentile  ranks  is  that  they  tend  to  exaggerate  small  differences  in  raw 
scores  near  the  average  relative  to  the  same  differences  near  the  extremes.  The  tendency  to 
exaggerate  differences  near  the  average  is  a  consequence  of  the  shape  of  the  distribution  of 
raw  scores  that  is  typical  of  most  standardized  tests:  a  few  very  high  and  a  few  very  low 
scores  with  much  more  frequent  scores  near  the  average.  This  can  result  in  lower  percentile 
ranking  and  the  exclusion  of  those  who  perform  less  well  on  a  single  particular  test  item, 
which  may  be  meaningless  in  terms  of  actual  differences  in  the  ability  to  perform  on  the  job 
or  in  school. 

Objectivity  is  one  of  the  primary  goals  of  test  construction:  the  administration,  scoring 
and  interpretation  of  scores  are  objective  to  the  extent  that  they  are  independent  of  the 
subjective  judgment  of  the  examiner.  Technically,  "objectivity"  refers,  then,  to  this  insulation 
of  the  examiner's  judgement  from  the  ultimate  score.  However,  the  term  "objective"  in  its 
larger  sense  is  often  used  to  describe  standardized  testing.  This  objectivity  is  only  an  ideal 
and  no  test  can  fiilly  escape  the  influence  of  by  whom  and  how  it  was  created.  One  of  the 
dangerous  myths  about  standardized  tests  is  that  they  are  generally  objective  and  can  quantify 
things  in  clear  and  scientific  numerical  terms.  To  state  an  obvious  example,  there  may  be  as 
much  bias  in  true  or  false  questions  as  there  is  in  open-ended  essay  questions,  although  in  the 
technical  sense  the  scoring  of  true/false  questions  is  objective.  The  goal  should  be  to  limit  the 


See  Riley,  supra  n.  2,  at  92. 
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subjective  influence  and  not  to  eliminate  it.  It  is  also  important  that  such  subjectivity  be 
acknowledged  rather  than  hidden  behind  numbers. 

(a)    Evaluating  Tests 

How  do  we  test  the  tests?  How  can  courts  and  tribunals  evaluate  psychological  tests  for 
predictive  value,  objectivity  and  relevance  to  job  or  school  success?  Below  are  briefly 
described  some  of  the  methodological  issues  and  techniques  used  in  evaluating  standardized 
tests.  Throughout  this  report  we  will  examine  how  particular  methods  and  definitions  used  by 
testing  specialists  impact  on  equality.  (This  is  a  different  question  from  that  of  how  test 
results  are  used  and  the  impact  of  specific  uses  on  equality  in  different  contexts,  which  will 
also  be  examined.)  These  techniques,  theu-  accessibility  and  reliability  are  significant  for 
those  who  must  use  them  or  argue  against  their  conclusions  in  order  to  prove  adverse  impact 
on  their  group  in  a  human  rights  claim. 

Two  concepts  that  are  particularly  important  m  judging  the  quality  of  a  test  are  validity 
and  reliability.  Critics  of  standardized  testing  contend  that,  among  other  problems,  tests  in 
general  are  neither  sufficiently  reliable  nor  sufficiently  valid  to  justify  their  use.  They  contend 
that  even  at  their  very  best,  tests  do  poorly  what  they  are  intended  to  do  and  are  therefore  not 
suitable  for  use  in  selection,  resource  allocation,  or  guidance,  particularly  where  there  is  a 
danger  of  adverse  impact  on  minorities  and  women. 

Proponents  of  testing  emphasize  the  positive.  They  claun  that  the  tests  are  cost  efficient 
ways  of  allocating  resources  in  a  mass  society.  Tests  may  also  provide  important  feedback  to 
test  takers.  They  are  also  often  held  up  as  being  freer  from  discrimination  than  more 
subjective  practices  such  as  interviewing. 

Understanding  testing  professionals'  thinking  about  test  validation  and  reliability  is 
essential  in  any  consideration  of  law  reform.  This  is  because  in  the  human  rights  context, 
those  using  tests  that  have  an  adverse  impact  on  protected  groups  may  be  able  to  escape 
liability  if  the  qualities  being  tested  for  can  be  shown  to  be  important  enough  to  the  economic 
efficiency  of  the  employer,  and  further,  that  the  challenged  test  is  accurate  in  its  prediction  of 
such  qualities.  Cases  will  often  turn  on  the  adequacy  of  a  test's  validation. 

(i)      Validation  Techniques 

Validity  refers  to  the  degree  to  which  a  test  actually  measures  what  it  purports  to 
measure.  Determination  of  validity  requires  independent,  external  criteria  of  what  the  test  is 
supposed  to  measure.  For  example,  if  a  law  school  aptitude  test  is  to  be  used  in  selecting 


Ibid.,  at  90.  See  also,  for  example,  P.  J.  Ballew,  "Courts,  Psychologists,  and  the  EEOC's  Uniform  Guidelines:  An 
Analysis  of  Recent  Trends  Affecting  Testing  as  a  Means  of  Employee  Selection"  (1987)  36  Emory  L.  J.  203;  C. 
Haney,  "Employment  Tests  and  Employment  Discrimination:  A  Dissenting  Psychological  Opinion"  (1982)  5 
Industrial  Relations  L.  J.  1;  M.  Kelman,  "Concepts  Of  Discrimination  In  "General  Ability"  Job  Testing"  (1991) 
104  Harvard  L.  Rev.  1157. 


applicants  for  law  school,  ultimate  success  in  law  school  would  be  a  validity  criterion.^  The 
resulting  correlation  is  called  the  correlation  coefficient,  which  allows  the  relationship 
between  test  scores  and  the  criterion  performance  or  behaviour  to  be  predicted.  Once  a  test 
has  been  shown  to  be  valid  with  the  initial  validation  group,  it  is  usually  used  on  other 
persons  without  further  criterion  measures.  Some  institutions  do  carry  on  periodic  checks 
between  test  scores  and  actual  course  performance. 

There  are  several  different  strategies  for  determining  validity  and  the  quality  of  the 
inferences  that  can  be  made  on  the  basis  of  test  scores.  Validation  issues  give  rise  to  much  of 
the  legal  and  psychometric  debate  surrounding  testing,  as  will  be  discussed  in  Chapters  2  and 
3  in  the  context  of  employment  and  education.  The  three  types  of  evidence  most  commonly 
used  for  the  validation  of  standardized  psychological  tests  are  content,  criterion-related,  and 
construct  validity.  The  various  real-world  impacts  of  the  problems  arising  under  each  of  these 
will  be  examined  in  their  employment  and  educational  contexts,  and  in  the  context  of  judicial 
consideration,  but  are  generally  described  below. 

These  three  techniques  of  validation  have  been  summarized  in  the  following  example 
from  Sullivan,  Zimmer  &  Richards'  Federal  Statutory  Law  of  Employment  Discrimination: 

If  content  validation  applies  to  typing  tests  for  typists'  jobs  and  criterion  validation  would,  for  a 
job  involving  typing,  apply  to  a  test  for  finger  dexterity,  then  construct  validation  would  apply  to 
psychological  traits  associated  with  typing,  perhaps  the  ability  to  withstand  boredom. 

Content  validity  is  evaluated  by  demonstrating  how  good  a  job  the  items  in  a  test  do  of 
sampling  a  clearly  defined  area  of  subject  matter  or  situations.  It  is  appropriate  to  validate  in 
this  way  when  a  test  involves  performance  of  an  actual  or  recreated  component  of  the  job,  for 
example,  a  typing  test  for  an  administrative  assistant's  position.  To  the  extent  that  the  job 
involves  typing,  the  inferences  about  the  applicant's  future  performance  would  be  valid.  As 
typing  decreases  as  a  job  component,  the  inferences  which  can  be  made  on  overall  job 
performance  based  on  the  typing  test  will  decline  in  validity.  Other  examples  where  content 
validation  is  appropriate  would  include  scholastic  achievement  tests,  requiring  police 
applicants  to  write  sample  accident  reports,  or  knowledge  certification  for  health 
professionals.  It  tends  to  be  the  least  controversial  of  validation  methods. 

Content  validation  therefore  requires: 

(1)      the  demonstration  of  a  close  link  between  job  and  test  content,  and 


10 


Success,  of  course,  may  be  measured  in  different  ways  by  different  people:  grades,  ratings  by  instructors, 
completion  of  training,  community  contribution  and/or  professional  placement. 

Riley,  supra  n.  2,  at  9. 

C.  Sullivan,  M.  Zimmer  and  R.  Richards,  Federal  Statutory  Law  of  Employment  Discrimination  (1980)  at  125-26, 
quoted  in  Ballew,  supra  n.  7,  at  23 1 . 


(2)      that  the  job  content  must  be  described  in  such  a  way  that  it  truly  reflects  the  knowledge  and 
abilities  which  most  affect  proficiency. 

Claims  regarding  content  validity  vis  a  vis  particular  jobs  or  educational  situations  are 
usually  supported  by  logical  analysis  and  the  judgment  of  experts  in  the  field  the  test  is 
supposed  to  assess,  not  by  numerical  analysis. 

Problems  arise  with  professional  content  validation  when  improper  job  descriptions  are 
used.  Another  tricky  area  is  the  transformation  of  job  tasks  into  test  questions:  for  example, 
how  different  is  a  simplified  accident  report  written  in  a  vacuum  from  an  actual  report  based 
on  more  complex  circumstances  where  the  police  officer  has  gathered  the  information 
personally?  Problems  may  also  arise  even  when  test  content  is  properly  validated,  as  when, 
for  example,  an  employer  provides  after-hire  training  concerning  the  knowledge  tested  for, 
thereby  making  the  test  unnecessarily  exclusionary. 

A  criterion-related  validation  strategy  is  concerned  with  the  evidence  regarding  the 
degree  of  relationship  between  a  test  and  some  other  measure  of  performance  that  is  close  to 
the  focus  of  interest  (a  "criterion"),  such  as  law  school  grades  in  the  L.S.A.T.  example  given 
above.  It  is  appropriate  when  test  content  and  job  or  educational  tasks  are  not  directly  related. 
Criterion-related  study  is  favored  by  professional  test  developers,  as  it  is  based  on  the 
statistical  relationship  between  tests  and  job  or  educational  performance.  The  suitability  of  a 
test  for  measuring  success  in  a  particular  area  is  indicated  through  a  numerical  coefficient.  A 
negative  1  correlation  coefficient  indicates  that  success  on  the  test  means  probable  failure  in 
the  employment  or  educational  context;  a  positive  1  correlation  coefficient  indicates  probable 
success  on  the  job  or  in  school,  and  a  zero  indicates  that  the  test  has  no  consistent  correlation 
with  job  or  school  success.  As  coefficients  approach  zero,  predictive  value  decreases.  For 
example,  a  positive  or  negative  coefficient  of  .20  indicates  that  inferences  from  the  test  are 
likely  to  be  of  limited  value. 

Correlation  coefficients  are  also  checked  by  professionals  to  determine  the  likelihood 
that  the  coefficient  was  achieved  by  chance.  This  is  expressed  numerically  by  assigning  a 
value  from  0  to  1.00.  For  example,  a  test  with  high  correlation  coefficient,  but  with  a  .60  level 
of  statistical  significance  indicates  that  there  may  be  only  a  2  out  of  5  chance  of  an  actual 
relationship  between  a  test  score  and  ultimate  performance. 

What  subjective  factors  can  influence  the  determination  of  the  coefficient?  How  high  a 
correlation  coefficient  is  necessary  before  a  test  inference  is  to  be  considered  valid  by  a 
testing  professional?  How  high  for  a  court  or  tribunal  when  adverse  impact  is  the  trade-off  for 
its  use?  How  reliable  must  the  coefficient  be  statistically?  When  is  a  sample  too  small  to  be  of 
statistical  significance?  What  does  the  coefficient  mean  in  terms  of  business  efficiency  or 
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professionals  toward  content  validity. 


safety?  These  questions  are  of  vital  importance  to  a  human  rights  complainant  trying  to  win  a 
battle  of  experts  with  an  employer  who  wants  to  show  that  test  screening  is  essential  to  his  or 
her  business.  These  questions  are  discussed  in  greater  detail  in  Chapters  2  and  3. 

The  correspondence  between  the  criterion  as  it  is  measured  (e.g.  grades,  income)  and 
the  characteristic  of  real  interest  (e.g.  academic  or  professional  success)  is  used  to  prove 
validity.  It  is  important  that  the  criterion  measure  be  justified;  the  reasons  for  being  interested 
in  a  particular  criterion  should  be  available  to  those  using  or  taking  the  test.  How  should 
employers  or  educators  determine  what  aspects  of  experience  constitute  "success"  and  among 
these,  which  are  most  critical  or  important?  Very  often  a  criterion  measure  will  be  used 
because  it  is  convenient  rather  than  because  it  is  the  best  indicator  of  the  quality  of  interest. 
For  example,  first-year  law  school  grades  might  be  used  as  opposed  to  a  three-year  average  or 
professional  success.  Further,  different  groups  and  individuals  in  society  have  very  different 
measures  of  success.  And  some  "important"  job  performance  factors  may  be  discriminatory 
themselves,  for  example,  the  assumption  that  only  a  female  human  resources  manager  would 
be  able  to  serve  female  employees. 

Data  for  performing  criterion-related  studies  are  collected  in  two  ways:  predictive  and 
concurrent  studies.  A  predictive  study  is  conducted  by  testing  an  applicant  group,  selecting 
applicants  for  acceptance  on  a  basis  other  than  that  of  testing,  then  collecting  data  on  their 
performance.  Finally  their  tests  scores  are  correlated  with  job  performance  to  indicate  the 
test's  predictive  value.  A  concurrent  study  involves  testing  current  job-holders  and  applicants 
at  the  same  time,  correlating  the  current  job-holders'  performance  with  their  test  scores,  and 
then  usmg  that  information  right  away  to  make  hiring  decisions  among  applicants.  Because 
concurrent  studies  do  not  account  for  the  fact  that  scores  may  be  raised  after  on-the-job 
experience,  predictive  studies  may  be  preferred  to  avoid  excluding  minorities  and  women 
with  lower  scores  unnecessarily.  For  example,  using  test  scores  fi^om  an  existing 
predominantly  white  male  working  group  to  make  hiring  decisions  is  unfair  in  two  ways:  the 
dominant  cultural  group  is  used  as  a  sort  of  norm,  and  minorities  and  women  are  penalized 
for  not  having  on-the-job  experience  which  may  boost  scores. 

Construct  validation  is  concerned  with  just  what  it  is  that  ability  tests  measure. 
Construct  validation  involves  research  intended  to  illuminate  the  characteristics  of  ability  by 
establishing  a  relationship  between  a  test  and  an  underlying  trait.  Tests  where  construct 
validation  is  appropriate  are  those  that  purport  to  measure  highly  abstract  qualities.  These 
may  include,  fi*om  the  testing  professional's  point  of  view,  leadership  ability,  reasoning 
ability,  various  personality  traits,  spatial  visualization  and  "reading  comprehension." 
Construct  validation  has  some  resemblance  to  content  validation,  because  the  construct 
purported  to  be  measured  must  be  an  important  factor  in  job  or  school  success.  It  also  must  be 
demonstrated  that  the  particular  test  then  measures  the  construct  in  question.  In  the 
employment  context,  for  example,  this  would  require  a  job  analysis  listing  important 
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behaviors  and  identifying  the  constructs  underlying  the  behaviour.  Then  the  test  must  be 
shown  to  be  both  related  to  those  constructs  and,  using  criterion-related  validation  techniques, 
related  to  job  performance. 

Typical  constructs  have  been  "intelligence,"  "scholastic  aptitude"  and  "leadership." 
Construct  validation  is  the  most  comprehensive  of  the  three  validation  strategy  types 
reviewed  here,  but  is  also  the  most  difficuh  to  define,  and  the  one  that  most  exposes  the 
potential  for  systemic  discrimination  by  representatives  of  the  dominant  culture.  General 
"ability,"  "intelligence,"  "scholastic  aptitude"  or  "leadership"  are  not  neutral  concepts  but 
ones  which  are  culturally  loaded.  A  particular  kind  of  abstract  or  linear  intelligence  may  be 
preferred  over  a  more  intuitive  or  holistic  intelligence.  According  to  writers  such  as  Carol 
Gilligan  women  are  much  more  likely  to  demonstrate  an  intuitive  intelligence  while  men 
tend  to  prefer  linear  and  abstract  thinking.  Not  surprisingly,  tests  have  tended  to  give  higher 
scores  to  the  predominantly  male  patterns  of  thinking.  Women  who  may  be  just  as 
"intelligent"  in  one  sense  do  not  score  as  well  because  they  do  not  fit  the  predefined  (male) 
norm.  The  same  could  be  said  about  scholastic  aptitude  or  leadership  as  well.  For  example, 
women  may  be  more  effective  in  a  co-operative  leadership  model  while  men  may  prefer  a 
command  model.  The  co-operative  person  may  be  seen  as  lacking  m  leadership  rather  than  as 
having  a  different  approach  to  it. 

On  matters  such  as  scholastic  aptitude  there  are  also  problems  of  differential 
opportunities.  An  Aboriginal  student  who  grows  up  on  an  isolated  reservation  is  not  likely  to 
have  much  opportunity  to  develop  the  skills  and  interests  that  are  commonly  held  to  indicate 
scholarly  ability.  What  a  standardized  test  for  such  a  construct  may  miss  is  what  that 
Aboriginal  child  would  do  if  given  the  proper  opportunity. 

What  gets  identified  as  an  accurate  predictor  of  school  or  employment  success  is  also 
very  important.  In  recent  years  employers  have  begun  recognizing  the  importance  of 
emotional  as  well  as  intellectual  factors.  The  ability  to  get  along  with  people  and  work 
effectively  in  work-place  relationships  may  be  more  likely  to  produce  success  than  the  more 
traditional  criterion  of  intelligence.  This  ability  is  part  of  a  holistic  realization  that  people  are 
complex  entities  of  which  the  rational  brain  is  only  one  component.  One  wonders  if  women 
might  score  better  on  tests  for  "emotional  quotients"  than  men  because  of  their  greater 
emphasis  on  relationships  rather  than  abstract  ideas.  ^^ 

Construct  validation  has  generated  the  most  controversy  and  confusion  among  testing 
specialists   and   between   testing   specialists   and    lay   people.  ^   For   example,   the    legal 
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requirement  of  "job-relatedness"  for  employers  defending  their  use  of  tests  in  a  human  rights 
claim  makes  the  question  of  exactly  what  it  is  that  these  tests  measure  of  greater  legal 
unportance  than  ever  before. 

(ii)     Reliability 

Reliability  refers  to  test  consistency.  As  discussed  above,  the  proper  validation  of  a 
criterion-related  test  involves  the  calculation  of  the  probability  that  correlations  are  due  to 
chance.  If  an  individual  gets  widely  differing  scores  on  different  versions  of  the  same  test 
taken  on  different  days  then  something  is  clearly  wrong  in  the  testing  process.  The  problem 
may  lie  in  the  individual's  health  or  well-being,  but  it  is  also  possible  that  the  test  is  not 
measuring  what  it  is  purporting  to  measure.  As  traditionally  estimated,  reliability 
coefficients  and  their  errors  of  measurement  are  dependent  on  the  norm  group  on  which  the 
statistics  are  based.  The  working  assumptions  have  been  that  these  group-based  indices  are 
applicable  to  all  individual  test-takers  and  that  they  are  equally  applicable  across  the  whole 
range  of  scores. 

Any  event  or  characteristic  that  affects  a  person's  test  score  but  is  not  part  of  the 
interpretation  of  that  score  is  a  source  of  error  in  the  interpretation  of  that  person's  score. 
Because  of  this  it  is  important  to  reduce  any  influences  that  limit  the  generalizability  of  test 
results.  One  of  the  main  ways  this  can  be  done  is  through  advance  preparation.  Examiners 
and  proctors  must  be  briefed  in  administering  the  test  in  a  certain  way,  and  the  testing 
environment  must  be  standardized  as  much  as  possible.  Such  standardization  typically 
includes  control  of  noise,  lighting,  ventilation  and  interruption.  Seemingly  insignificant 
factors  can  have  a  major  impact  on  performance:  for  example,  students  with  desks  performed 
significantly  better  than  those  with  desk-arm  chairs  in  one  group  testing  situation. 

The  behaviour  of  testees  prior  to  a  test  can  significantly  affect  results.  If  testees  have 
experienced  failure  or  depression  because  of  their  activities  before  a  test,  they  will  often  score 
lower  than  those  who  have  had  no  such  experience  or  who  have  experienced  success  or 
elation.  Similarly,  the  way  in  which  testees  are  motivated  through  the  feedback  given  with 
their  test  results  can  significantly  alter  outcome  on  subsequent  tests.  "Success"  feedback  has 
been  found  to  be  followed  by  significantly  higher  performance  on  a  similar  test  than  was 

18 

"failure"  feedback,  in  students  who  had  performed  equally  well  to  begin  with.  How  do  we 
address  the  effects  of  a  lifetime  of  discriminatory  "failure"  feedback  given  to  certain  groups 
in  our  society?  To  further  complicate  matters,  in  the  case  of  non-structured,  non-objective 
psychological  tests  (as  are  sometimes  used  in  assigning  children  to  special  education 
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Please  see  Kelley,  1943  in  Anastasi,  A.  (1988),  Psychological  Testing,  (6th  ed.)  (New  York:  MacMillan,  1988) 
cited  in  Riley,  supra  n.  2,  at  19. 

Riley,  supra  n.  2,  at  25. 

Please  see  discussion  of  stereotype  threat  in  Chapter  3. 
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programs)  the  examiner's  own  expectations  of  results  can  significantly  affect  the  testee's 
performance 
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These  types  of  variable  factors  which  are  difficult  for  test  administrators  to  control 
contribute  to  the  very  significant  variable  of  students'  motivation.  If  a  person  is  not  motivated 
to  do  well  on  a  test,  then  the  score  will  obviously  not  reflect  his  or  her  best  performance. 
Increasing  motivation  is  not  easy.  Test  administrators  must  establish  rapport  and  give 
encouragement.  In  the  case  of  an  ability  test,  the  testee  should  desire  to  perform  well,  and  in 
the  case  of  a  personality  test  they  should  feel  that  honest  responses  are  important. 

Obviously,  motivatmg  people  to  perform  in  the  appropriate  manner  for  a  test  is  difficult, 
especially  with  very  young  children.  If  the  children  are  from  disadvantaged  circumstances  or 
different  cultures  then  it  can  not  be  assumed  that  they  will  be  motivated  in  the  same  way  to 
perform  at  their  best.  Motivational  problems  may  also  be  found  in  testing  young  offenders, 
emotionally  disturbed  persons,  and  prisoners.  Problems  such  as  insecurity  and  indifference 
are  likely  to  occur  in  institutional  settings.  Test  takers  can  be  seen  as  threats.  The  test  taker's 
past  experience  with  testing  may  have  led  to  hostility  and  a  sense  of  inferiority  in  response  to 
tests,  and  the  examiner  must  be  careful  to  address  this  in  testing  as  well  as  in  interpretation 
and  in  giving  feedback  to  the  testee. 

The  issue  of  motivation  is  akin  to  that  of  test  anxiety.  Test  takers  with  high  levels  of  test 
anxiety  tend  to  do  less  well  on  standardized  tests.  Researchers  have  argued,  however,  that  the 
predictive  value  of  standardized  tests  is  not  therefore  compromised  because  test  takers  with 
high  test  anxiety  also  tend  to  have  poorer  grades  and  study  habits.  A  related  issue  is  that  of 
the  effects  of  coaching  on  the  reliability  of  test  results.  The  College  Entrance  Examination 
Board  in  the  United  States  has  conducted  some  studies  in  this  area,  concluding  that  intensive 
coaching  for  tests  such  as  the  SAT  are  not  likely  to  produce  more  score  improvement  than 
that  which  would  result  from  an  additional  year  of  high  school. ^^  This  seems  significant, 
however,  particularly  combined  with  the  fact  that  coaching  is  not  available  to  all  students,  but 
rather  only  to  those  who  can  afford  it  and  have  courses  available  in  their  communities. 

Even  from  this  brief  discussion  of  some  of  the  main  issues  surrounding  tests'  predictive 
validity  and  reliability,  it  is  apparent  that  the  technical  points  are  complex.  While  difficult  to 
evaluate  for  the  non-professional,  these  issues  must  be  resolved  in  the  course  of  human  rights 
proceedings  as  they  affect  various  stages  of  the  legal  determinations  involved  in  resolving 
discrimination  complaints.  Some  of  the  more  common  of  these  issues  will  be  discussed  in 
greater  detail  in  Chapters  2  and  3  as  they  have  arisen  in  the  real  world  of  school  and  work. 
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Riley,  supra  n.  2,  at  25. 
See  Anastasi,  supra  n.  17. 
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Riley,  supra  n.  2,  at  26. 
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4.      TESTING  AND  THE  HISTORICAL  MAINTENANCE  OF  THE  STATUS  QUO 

Some  critics  express  dissatisfaction  with  the  predictive  power  of  tests  and  the  use  of  tests 
at  all,  even  if  technical  validity  is  established.  These  criticisms  rest  on  technical  points  as  well 
as  on  broader  social  concerns  about  remedying  inequality,  and  will  be  discussed  in  the 
sections  on  human  rights  and  equality  and  within  the  employment  and  education  chapters. 
The  reasons  that  many  employers  and  educational  professionals  like  to  use  tests  will  also  be 
discussed  in  these  sections,  as  well  as  some  of  the  broader  claims  for  testing  made  by 
industrial  psychologists.  To  appreciate  these  varying  points  of  view,  as  well  as  testing's 
impact  on  differently  situated  groups,  it  is  important  to  be  familiar  with  the  social  and 
historical  background  from  which  standardized  testing  emerged. 

The  roots  of  our  contemporary  forms  of  standardized  testing  were  established  in  the 
nineteenth  century.  At  that  time  there  was  a  marked  rise  in  concern  for  the  humane  treatment 
of  the  mentally  disabled.  Some  of  the  first  critical  works  on  classifying  degrees  and  varieties 
of  "mental  retardation"  concluded  that  the  use  of  language  was  the  most  reliable  criterion  of  a 
person's  intellectual  ability.  Subsequent  work  also  incorporated  non-verbal,  performance- 
oriented  tests  of  intelligence,  but  the  main  legacy  of  these  beginnings  in  the  1830's  and 
1840's  is  the  centrality  of  linguistic  ability  to  our  definition  of  intelligence.^^  This  has 
numerous  implications  for  psychological  testing  in  general,  but  many  have  remained  implicit 
and  unexamined.  For  example,  doing  well  on  a  test  based  on  standard  English  usage  is  part  of 
what  we  now  often  regard  as  "ability"  or  "academic  skill"  in  our  society.  Once  this  is 
acknowledged  the  difficulties  in  breaking  the  circularity  of  our  definitions  of  such  test-related 
constructs  as  "intelligence",  "ability",  "aptitude"  and  "success"  become  apparent.  These 
definitions  have  come  to  include  the  notion  of  measurement  in  our  institutions,  even  though 
such  measurement  itself  may' affect  the  definition  of  quality  we  are  attempting  to  quantify. 

The  later  part  of  the  nineteenth  century  also  witnessed  the  rise  of  experimental 
psychology,  which  was  concerned  with  the  discovery  of  general  laws  of  behaviour.  Some  of 
the  key  premises  of  standardized  testing  today  stem  from  those  adopted  in  this  early  work: 
that  complex  psychological  processes  can  be  broken  down  into  simple  measurable  building 
blocks;  that  markers  of  future  processes  can  be  isolated  and  measured;  and  that  such  markers 
are  more  valuable  if  they  correspond  to  what  experts  define  as  the  "basic  building  blocks"  of 
mental  processes  and  behaviours.  These  deterministic,  mechanistic  and  reductionistic 
underpinnings    of   testing    remain    relatively    unshaken    despite    challenges    from    the 
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One  of  the  first  innovators  in  psychological  testing,  Binet,  was  active  at  the  turn  of  the  century  in  criticizing  some 
of  the  simplistic,  sensory/reaction  testing  popularized  by  experimental  psychologists.  His  tests  involved  an 
emphasis  instead  on  judgment,  comprehension  and  reasoning,  since  Binet  regarded  these  as  essential  components 
of  intelligence,  and  he  relied  heavily  on  verbal  skills.  Translations  and  adaptations  of  his  intelligence  scales  spread 
fast,  and  were  carried  out  around  the  world,  the  most  famous  of  these  being  the  Stanford-Binet  IQ  test. 

Riley,  supra  n.  2,  at  32. 
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indeterminism  and  holistic  view  of  other  scientific  disciplines  (such  as  modem  physics),     or 
the  differing  world  views  of  other  cultures. 

The  translation  of  human  qualities  and  behaviours  into  numerical  models  was  part  of 
this  trend.  The  most  prominent  early  psychometricians  were  eugenicists  working  in  the 
Eugenics  Laboratory  of  University  College,  London.  The  techniques  and  theories  developed 
there  were  first  brought  to  North  America  by  James  Cattell,  who  founded  the  Psychological 
Laboratory  at  Columbia  University. 

27 

Wigdor  and  Gamer  in  their  review  of  ability  testing  in  the  United  States  argue  that  the 
growth  of  psychometric  tests  to  classify  students  and  select  employees  is  tied  to  the  rise  of 
industrial  society  in  North  America.  The  rapid  growth  of  the  U.S.  economy  put  a  tremendous 
strain  on  the  society  of  the  time  and  the  resulting  signs  of  "degeneration"  led  to,  it  is  argued,  a 
"search  for  order."  Many  Americans  came  to  regard  the  development  of  integrated  standards 
as  a  means  of  forming  a  national  community.  Social  efficiency  was  seen  as  a  means  to 
economic  progress,  and  this  efficiency  was  seen  by  many  to  require  a  society  with  carefully 
planned  organizational  systems.  The  new  technique  of  mental  testing  seemed  to  be  especially 
useful  for  organizing  society,  with  enthusiasts  claiming  that  "testing  could  bring  order  and 
efficiency  to  schools,  to  industry,  and  to  society  as  a  whole  by  providing  raw  data  on 
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individual  abilities  necessary  to  efficient  marshalling  of  human  talents." 

Before  World  War  I,  employment  testing  was  used  only  by  a  few  industries  and 
businesses.  The  U.S.  Army  testing  program  (developed  in  response  to  war  needs)  was  the 
stimulus  that  led  to  the  widespread  use  of  employment  and  other  testing  in  North  America. 
These  early  tests  were  very  much  based  in  white  middle-class  male  culture.  For  example, 
items  on  the  Army  tests  asked  for  the  nicknames  of  professional  baseball  teams  and  the 
identification  of  items  missing  from  a  drawing  of  a  tennis  court. 

After  the  war,  the  Army  tests  were  adapted  for  civilian  use  by  the  many  psychologists 
who  had  been  trained  by  the  Army.  Testing  programs  began  on  a  very  large  scale:  teachers 
gave  intelligence  tests  to  their  classrooms,  and  college  students  were  examined  prior  to 
admission.  The  Army  tests  were  later  used  to  also  screen  immigrants  to  the  U.S.  for  "innate 
intelligence." 

The  results  of  the  Army-type  tests  were  in  line  with  the  rising  popular  acceptance  of 
Nativist  or  inheritance  theories  of  the  1920's,  with  native  whites  scoring  highest  on  the  tests, 
immigrant  groups  from  northem  and  westem  Europe  scoring  in  the  middle  range  and 
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Ibid,  at  34. 

For  ftjrther  discussion  of  the  mix  of  science  and  political  ideology  in  the  work  of  early  psychometricians  see 
Hancy, supran.  7. 

Wigdor,  A.K.  and  Gamer,  W.R.  (eds.)  Ability  testing:  Uses,  Consequences  and  Controversies  (Washington,  DC: 
National  Academy  Press,  1982). 

Ibid,a{S2. 
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immigrant  groups  from  southern  and  eastern  Europe  scoring  the  lowest.  The  findings  of  the 
testing  were  used  by  the  anti-immigration  movement  because  many  North  Americans 
assumed  that  mental  tests  revealed  genetically  determined  ability  and  that  low  intelligence 
was  associated  with  crime  and  unemployment.  In  fact,  however,  test  scores  correlated  closely 
with  length  of  residence  in  the  United  States  and  years  of  schooling.  This  knowledge  did  not 
prevent  some  of  the  leading  psychologists  of  the  time  from  supporting  eugenics  and 
immigration  restriction  programs  based  on  testing.  Those  psychologists  included  Carl 
Brigham,  who  became  the  chief  designer  of  the  College  Entrance  Examination  Board 
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Scholastic  Aptitude  Test.  The  racist  and  restrictive  American  Immigration  Act  of  1924  was 
passed  in  part  as  a  result  of  "scientific"  studies  like  Brigham 's,  which  correlated  low  test 
scores  with  ethnicity  and  genetic  inferiority. 

Between  1870  and  1910  enrolment  in  American  public  high  schools  increased  by  711% 
compared  with  a  total  population  growth  of  68%.  Many  of  the  new  students  were  the  children 
of  immigrants.  The  achievements  of  students  differed  greatly  between  areas,  standards 
declined,  and  criticism  of  the  system  increased.  The  response  of  many  reformers  was  to 
centralize  school  administrative  power  and  limit  the  powers  of  local  school  boards.  These 
reformers  and  school  administrators  from  new  larger  units  supported  standardized  testing  as  a 
means  of  introducing  the  principles  of  scientific  management  into  the  schools  and  improving 
teaching.  In  191 1,  the  National  Education  Association  established  its  Committee  on  Tests  and 
Standards  of  Efficiency,  and  throughout  the  1910's  and  1920's  numerous  school  systems 
adopted  the  use  of  such  tests.  In  the  words  of  one  observer,  the  schools  of  this  time  were 
engaged  in  "an  orgy  of  tabulation."  For  many  educators  these  tests  seemed  to  offer  a  simple, 
efficient  way  to  divide  students  into  homogeneous  ability  groups.  The  popularity  of  testing 
soon  spread  to  Canada,  where  it  was  used  in  educational,  employment  and  clinical  settings 
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Many  educational  testers  recognized  the  correlation  between  test  results  and  social 
background,  but  this  observation  was  sometimes  used  to  bolster  beliefs  that  social  classes  are 
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somehow  determined  by  an  irresistible  natural  order.  By  1920,  200  colleges  were  using 
mental  tests  to  screen  prospective  students;  administrators  at  Columbia  University,  for 
example,  assumed  that  such  testing  could  be  used  to  eliminate  "the  lowest  grade  of 
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Riley,  supra  n.  2,  at  39. 

Brigham  attributed  the  increasingly  poor  test  scores  of  immigrants  to  a  decrease  in  the  percentage  of  Nordic  blood 
that  the  recent  immigrants  possessed.  He  also  concluded  that  "deterioration"  was  a  much  greater  problem  in  the 
U.S.  than  in  Europe  because  "we  are  incorporating  the  negro  into  our  racial  stock,  while  all  of  Europe  is 
comparatively  free  of  this  taint.":  C.  Brigham,  A  Study  of  American  Intelligence  (1923)  at  171  and  209.  Brigham 
later  retreated  from  this  stance.  See  Brigham,  C.C,  (1930)  "Intelligence  Tests  of  Immigrant  Groups",  37 
Psychological  Review  158. 

See  Cremin,  L.A.,  The  Transformation  of  the  School:  Progressivism  in  American  Education,  1876-157,  (New 
York:  Random  House,  Vintage  Books,  1964). 

Riley,  supra  n.  2,  at  41 . 

Wigdor  and  Gamer,  supra  n.  27,  at  246. 
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applicant,"  who  turned  out  in  many  cases  to  be  "New  York  Jews"  with  "ambition  but  not 
brains." 

In  1926,  the  SAT  was  introduced  to  help  colleges  select  candidates.  It  became  a  major 
tool  in  the  selection  process,  particularly  at  the  most  prestigious  colleges.  In  theory,  the  SAT 
was  more  democratic  than  achievement  tests,  because  it  supposedly  tested  for  the  ability  to 
learn  rather  than  for  information  ah^eady  learned.  By  the  1930's,  the  basic  assumption  of 
many  North  American  social  scientists  and  policy  makers  had  changed  from  Nativist  to 
environmentalist  in  their  explanations  of  group  differences.  Within  this  frame  of  reference 
(which  came  to  be  generally  accepted  by  the  1950's)  testing  seemed  a  liberating  tool  that 
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could  circumvent  the  privileges  of  birth  and  wealth    and  foster  a  meritocracy. 

Testing  in  industry  evolved  along  similar  lines.  As  early  as  the  1880's,  the  United  States 
Civil  Service  Commission  began  a  testing  program  keyed  to  specific  jobs.  The  first 
significant  commercial  application  of  testing  was  pioneered  by  Hugo  Munsterberg.  In  1910, 
Munsterberg  surveyed  business  executives  for  the  personality  traits  they  considered  most 
desirable  in  employees,  and  then  marketed  back  to  them  selection  tests  that  answered  their 
fears  that  inefficient  hiring  processes  were  reducing  profits.  His  activity  was  recognized  in 
1915  by  the  Carnegie  Institute  of  Technology  which  essentially  began  the  field  of  "industrial 
psychology"  in  1915  by  the  establishment  of  a  Division  of  Applied  Psychology.  The  most 
marketable  product  of  this  new  field  remained  the  development  of  tests  for  employers.  As 
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Craig  Haney  comments,  almost  from  its  inception  employment  testing  was  a  business 
product  as  well  as  a  scientific  technique.  Testing  psychometricians  became  sought-after 
industrial  consultants  after  the  blossoming  of  testing  during  World  War  I.  They  were  drawn 
from  the  same  pool  of  professionals  involved  in  providing  the  "scientific"  basis  for  the 
restrictive  immigration  policies  of  the  twenties. 

After  a  brief  slowdown  of  activity  during  the  Depression  of  the  1930's,  large  amounts 
of  money  again  were  poured  into  testing  for  military  purposes  during  World  War  II.  The 
legitimacy  and  prestige  of  psychological  testing  was  greatly  enhanced  as  the  U.S. 
government's  war  effort  involved  a  legion  of  industrial  psychologists  in  the  classification  of 
hundreds  of  thousands  of  men.  Despite  this  activity  no  major  advances  in  test  methodology 
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were  made. 
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Quoted  in  Wechsler,  D.,  The  Measurement  and  Appraisal  of  Adult  Intelligence  (Baltimore:  Williams,  1977)  at 
160-161. 

See  discussion  in  Riley,  supra  n.  2,  at  43. 

See  A.  Hoogenboom,  Outlawing  the  Spoils:  A  History  of  the  Civil  Service  Reform  Movement,  1865-1883  (1961), 
quoted  in  Haney  supra  n.  7,  at  5. 

Haney,  supra  n.  7,  at  6. 

Ibid  aiW. 


16 

As  the  number  of  college  students  grew  through  the  1950's  and  1960's  the  use  of 
testing  increased.  Present  reliance  on  standardized  ability  tests  by  universities  is  extremely 
widespread.  Spurred  on  by  the  availability  of  inexpensive  tests,  by  the  1960's  almost  all 
American  and  Canadian  businesses  of  at  least  moderate  size  gave  some  kind  of  employment 
test.  In  the  1960's  it  also  became  increasingly  apparent  that,  democratic  goals 
notwithstanding,  the  ability  to  perform  well  on  tests  was  not  equally  distributed  throughout 
society. 

The  mid-sixties  then  saw  a  decline  in  industrial  testing  due  to  the  passage  of  civil  rights 
legislation.  Selection  procedures  became  increasingly  a  matter  for  public  concern  and  legal 
scrutiny.  Employers  were  unable  to  defend  the  use  of  discriminatory  tests  that  had  not  been 
validated  for  their  workplaces.  Most  industry  testing  was  for  clerical  positions  or  for  positions 
requiring  specific  skills  (since  these  can  be  justified  most  easily  to  human  rights  authorities  as 
"job-related"). 

Since  World  War  II,  however,  industrial  psychologists  have  become  increasingly 
concerned  with  ways  to  identify  "general  ability"  and  managerial  talent.  This  theme  was 
especially  developed  in  the  United  States  during  the  Cold  War:  "The  power  which  recognizes 
talent  and  develops  it  to  the  productive  stage,  quickly  and  in  quantity,  has  the  best  chance  in 
winning  the  race."  There  has  been  some  rise  in  testing  in  the  last  twenty  years  as  a  result  of 
"universal  validity"  theories  about  general  ability  testing  and  the  validation  of  tests  through 
meta-analysis,  which  does  not  require  local  job  analysis  and  validity  testing.  General  ability 
testing,  and  the  claim  that  it  is  valid  for  a  wide  range  of  jobs,  is  among  the  most  controversial 
aspects  of  testing  today.  Another  controversial  area  in  which  testing  is  increasingly  used  is 
that  of  personality  and  integrity  testing.  Specific  tests  and  current  practices,  in  so  far  as 
information  exists  for  the  private  sector,  are  discussed  in  more  detail  in  the  employment  and 
educational  contexts  in  Chapter  2  and  3. 

From  this  brief  historical  outline,  it  is  apparent  that  the  banner  of  standardized  testing 
can  and  has  served  various  ideological  camps.  Support  for  it  by  theorists  of  genetically- 
determined  intelligence  and  by  openly  racist  and  elitist  leaders  raises  questions  about  the  very 
fabric  of  the  testing  regimes  we  have  come  to  accept  as  normal,  or  even  essential.  The 
application  of  testing  in  the  employment  sector  was  from  its  beginnings  oriented  to  profits  or 
military  expediency.  Even  when  used  in  education  and  the  civil  service  to  further  the 
"meritocracy,"  enthusiastic  supporters  naively  seemed  to  have  their  philosophy  about  society 
in  mind  rather  than  the  well-being  of  individuals  and  their  communities,  and  the  tests'  actual 
effects.  The  first  "testees"  -  immigrants,  draftees,  workers  and  the  mentally  disabled  -  had 
little  voice  in  shaping  the  course  of  the  tests'  acceptance,  design  and  use.  Competing  views  of 
testing  and  society,  parallel  to  those  represented  in  these  beginnings,  emerge  when  human 
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See  generally  Riley,  supra  n.  2  and  section  4(b)  of  this  Chapter. 

40 

See  Wigdor  and  Gamer,  supra  n.  27,  at  95. 

41 

See  Kelman,  supra  n.  7. 


17 

rights  complainants,  test  users,  and  decision-makers  come  together  in  a  judicial  setting  today. 
The  time  may  be  ripe  for  an  assault  on  testing. 

5.       THE  HUMAN  RIGHTS  FRAMEWORK 

(a)    Basic  Equality  Law  Protections 

The  main  legal  constructs  that  can  be  used  to  fight  discrimmation  arising  from 
standardized  testing  are  the  Charter  and  human  rights  legislation.  To  analyze  the  more 
detailed  issues  of  equality  rights  as  they  arise  in  the  standardized  testing  area,  it  is  important 
to  mclude  here  definitions  of  discrimination  and  some  examination  of  these  rights  as  they  are 
now  generally  interpreted  by  Canadian  courts.  This  examination  will  focus  on  current 
interpretations  of  the  Charter,  and  in  particular  section  15  and  27,  and  the  Ontario  Human 
Rights  Code. 

(i)     The  Charter 

The  cause  of  equality  was  furthered  by  the  adoption  of  the  Charter  in  1982  and  the 
delayed  coming  into  force  of  section  15  in  1985.  Unlike  most  human  rights  codes,  section  15 
is  an  open-ended  guarantee  of  equality  and  non-discrimination  with  room  for  expansion. 
Most  human  rights  codes  have  a  finite  list  of  prohibited  grounds.  Section  15  of  the  Charter 
reads  as  follows: 

15,— (1)  Every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  the  equal 
protection  and  equal  benefit  of  the  law  without  discrimination  and,  in  particular,  without 
discrimination  based  on  race,  national  or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or 
physical  disability. 

(2)  Subsection  (1)  does  not  preclude  any  law,  program  or  activity  that  has  as  its  object  the 
amelioration  of  conditions  of  disadvantaged  individuals  or  groups  including  those  that  are 
disadvantaged  because  of  race,  national  or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or 
physical  disability. 

Of  course  the  application  of  the  Charter  is  limited  by  its  section  32  and  the  judicial 
interpretation  of  that  section  to  government  actors.  There  is  no  such  limitation  on  the 
human  rights  codes  which  apply  to  both  private  and  public  activity.  Thus,  while  the  Charter 
is  broader  in  scope  than  its  cousins,  its  application  is  more  restricted.  In  the  field  of  education, 
most  test  administration  is  by  government  actors,  but  in  the  workplace  many  users  of  tests  are 
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Dolphin  Delivery  Ltd.  v.  R.W.D.S.U.,  Local  580,  [1986]  2  S.C.R.  573. 

In  R.  V.  S.(S.)  [1990]  2  S.C.R.  254,  the  Supreme  Court  came  to  the  disturbing  conclusion  that  section  15  cannot  be 
invoked  where  inequality  arises  from  a  government  actor's  exercise  of  discretion,  even  when  that  discretion  is 
conferred  by  a  law.  This  approach  could  render  section  15  useless  in  challenging  testing  practices  (among  other 
things)  which  are  administered  on  a  discretionary  basis  by  schools  or  govemment  employers.  However,  despite 
the  decision  in  R.  v.  S.(S.),  courts  have  continued  to  put  administrative  actions  under  Charter  scrutiny,  leaving  the 
actual  import  of  the  decision  unclear. 
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from  the  private  sector.  However,  even  in  the  private  sector,  the  Charter  has  influenced  the 
interpretation  of  human  rights  codes.  The  effect  has  been  to  expand  the  codes  to  be 
consistent  with  Charter  equality 
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The  leading  case  on  section  15  is  Andrews  v.  Law  Society  (B.C.).  Discrimination  in 
Canada  was  defmed  by  Mclntyre  J  as: 

[A]  distinction,  whether  intentional  or  not  but  based  on  grounds  relating  to  personal  characteristics  of 
the  individual  or  group,  which  has  the  effect  of  imposing  burdens,  obligations  or  disadvantages  on 
such  individuals  or  groups  not  imposed  on  others,  or  which  withholds  or  limits  access  to 
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opportunities,  benefits  and  advantages  available  to  other  members  of  society. 

As  Heather  Gibbs  has  summarized,  that  decision  is  important  for  at  least  three  reasons: 

(1)  the  Supreme  Court  rejected  the  "similarly  situated  test"  and  adopted  a  broad 
approach  to  equality; 

(2)  the  Court  reinforced  its  recognition  of  adverse  impact  discrimination  and 
reiterated  that  intent  is  not  a  prerequisite  for  discrunination; 

(3)  the  Court  determined  that  in  order  to  constitute  discrimination,  a  distinction  made 
by  an  impugned  law  must  discriminate  on  one  of  the  grounds  listed  in  s.  15,  or  on 
"analogous  grounds." 

The  result  is  that  an  equality-seeking  group  must  show  that  the  impugned  law  creates 
new  disadvantage  or  reinfofces  pre-existing  disadvantage.  This  may  include  showing  that  the 
law  has  a  harsher  effect  on  certain  groups,  producing  unequal  results. 

In  rejecting  the  sunilarly  situated  test,  the  Court  suggested  that  the  purpose  of  section  15 
is  to  correct  historic  social  and  political  inequality,  rather  than  to  achieve  "identical 
treatment"  for  all.  This  approach  places  the  Charter's  section  15  within  the  context  of  "a 
broad  political  consensus  that  governments  have  obligations  to  provide  for  the  social  welfare 
of  disadvantaged  persons." 
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See  Haig  v.  Canada  (1992)  9  O.R.  (3d)  495  (C.A.);  Keyes  v.  Pandora  Publishing  Ass'n  (1991),  16  C.H.R.R. 
D/145  (N.S.  Bd.  of  Inquiry). 

See,  however,  the  Alberta  Court  of  Appeal's  decision  in  Vriendv.  Alberta  (1996)  181  A.R.  16  which  may  signal  a 
reversal  of  this  trend. 

[1989]  1  S.C.R.  143. 

Ibid,  2ii  MA. 

H.  Gibbs,  "Race  Jurisprudence  in  Canada"  in  E.  Mendes  (ed.),  Racial  Discrimination  Law  and  Practice  (Toronto: 
Carswell,  1995),  at  3-5. 

/^/•^.,  at  3-6, 3-7. 
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The  focus  of  Charter  jurisprudence  on  discrete  and  insular  minorities  or  people  who 
have  faced  significant  social  and  political  disadvantage  has  important  implications  for  testing 
and  human  rights  challenges.  The  people  who  are  most  frequently  disadvantaged  by 
standardized  testing  are  the  people  who  have  faced  social  and  political  disadvantage  in 
society  generally.  Thus  visible  minorities,  the  disabled,  women,  aboriginals  and  people  of 
low  socioeconomic  status  are  the  groups  who  are  likely  to  be  adversely  affected  by  testing 
and  the  groups  that  fall  within  the  protected  sphere  of  the  Charter.  There  is  also  some  hope 
that  the  Charter  can  produce  more  systemic  remedies  for  the  subtle  forms  of  discrimination 
such  as  that  found  in  standardized  testing. 

Section  27  of  the  Charter  may  bolster  claims  raised  under  section  15  in  certain  contexts, 
as  well  as  claims  raised  under  human  rights  codes.    Section  27  reads: 

27.  This  Charter  shall  be  interpreted  in  a  manner  consistent  with  the  preservation  and 
enhancement  of  the  multicultural  heritage  of  Canadians. 

The  section  has  been  used  by  the  Ontario  Court  of  Appeal  to  affect  the  interpretation  of 
section  2(b)  in  such  a  way  as  to  make  hate  propaganda  unprotected  speech.  In  the  testing 
context,  when  considering  adverse  impact,  section  27  could  be  used  to  strengthen  attacks  on 
tests  that  reward  the  dominant  culture's  constructs  of  "intelligence,"  "ability,"  "integrity"  or 
"success"  to  the  detriment  of  a  claimant's  opportunities.  It  could  be  especially  helpful  in 
attacking  assertions  that  English  proficiency  requirements  are  not  discruninatory,  or  are 
reasonable  and  bona  fide.  There  are  significant  cultural  assumptions  embedded  in  most 
standardized  tests  and  the  way  in  which  they  are  used.  Section  27  may  assist  in  a  challenge  to 
these. 

(ii)    The  Ontario  Human  Rights  Code 

In  Canada,  human  rights  legislation  is  not  based  on  a  punishment  model,  wherein  an 
individual  discriminator  is  put  on  trial  and  "sentenced."  Rather,  the  Supreme  Court  of  Canada 
has  stated  that  "[t]he  central  purpose  of  a  human  rights  act  is  remedial  Va  to  eradicate  anti- 
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social  conditions  without  regard  to  the  motives  or  intentions  of  those  who  cause  them." 

Unlike  the  Charter,  human  rights  codes  apply  to  both  the  public  and  private  sectors. 
Under  the  Ontario  Human  Rights  Code,  various  groups  are  protected  from  discrimination  in 
both  the  educational  and  employment  contexts.  Section  1  provides  that: 
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An  Ontario  Board  of  Inquiry  has  taken  section  27  into  account  in  at  least  one  case:  Bhadauria  v.  Toronto  (City) 
Board  of  Education  (1990),  12  C.H.R.R.  D/105  (Ont.  Bd.  of  Inquiry),  affd  (1992),  89  D.L.R.  (4th)  126  (Ont.  Div. 
Ct.). 

See  Grange,  J.  in  R.  v.  Andrews  (1988),  43  C.C.C.  (3d)  193  (Ont.  C.A.)  at  224-225. 

See  further  discussion  of  English  proficiency  requirements  and  claims  based  on  culture  and  national  origin  at 
section  5(a)(iv),  below. 

Robichaudv.  Brennan,  [1987]  2  S.C.R.  84  at  90-91. 
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Every  person  has  a  right  to  equal  treatment  with  respect  to  services,  goods,  and  faciHties,  without 
discrimination  because  of  race,  ancestry,  place  of  origin,  colour,  ethnic  origin,  citizenship,  creed,  sex, 
sexual  orientation,  age,  marital  status,  family  status  or  handicap. 

While  it  can  not  be  said  to  have  been  definitively  decided,  Ontario  cases  have  included 
education  within  the  term  "services." 

Regarding  employment,  section  5  provides  that: 

5. — (1)  Every  person  has  a  right  to  equal  treatment  with  respect  to  employment  without 
discrimination  because  of  race,  ancestry,  place  of  origin,  colour,  ethnic  origin,  citizenship,  creed,  sex, 
sexual  orientation,  age,  record  of  offences,  marital  status,  family  status  or  handicap. 

"With  respect  to   employment"   in  the   provision   above   includes   pre-employment 
practices,  such  as  testing.    Both  these  sections  were  amended  in  the  last  fifteen  years  to  read 

CO 

more  broadly  than  before,  thus  widening  the  scope  of  the  provisions.  This  affirmed  the 
purpose  of  the  legislation  as  that  of  broadly  fostermg  equality  in  a  systemic  way,  rather  than 
narrowly  prescribing  "do's  and  don't's."  For  testing,  this  means  that  as  new  problems 
develop  with  its  increasing  use,  the  legislation  should  be  interpreted  to  meet  and  address  them 
in  a  way  that  gives  the  goal  of  an  equitable  society  sufficient  weight  to  balance  or  override 
the  specific  needs  of  school  boards  or  employers.  This  is  consistent  with  the  expansive 
interpretation  of  human  rights  codes  by  tribunals  and  courts  in  recent  years. 
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R.S.O.  1990,c.H.19,s.l. 

So  far,  only  primary  and  junior  schools  have  been  considered.  See  Lanark,  Leeds  and  Grenville  Roman  Catholic 
Separate  School  Board  v.  Ontario  (Human  Rights  Commission)  (1987),  8  C.H.R.R.  D/4235  (Ont.  Div.  Ct.) 
affirmed  (1989),  10  C.H.R.R.  D/6336  (C.A.);  Peel  Board  of  Education  v.  Ontario  (Human  Rights  Commission) 
(1990),  72  O.R.  (2d)  593  (Civ.  Ct.);  Sehdev  v.  Bayview  Glen  Junior  School  (1988),  9C.H.R.R.  D/4881  (Ont.  Bd. 
of  Inquiry).  The  New  Brunswick  Court  of  Appeal  has  decided  that  education  is  a  public  service  under  that 
province's  Human  Rights  Act:  New  Brunswick  School  District  No.  1 5  v.  New  Brunswick  (Human  Rights  Board  of 
Inquiry)  (1989),  10  C.H.R.R.  D/6426  (N.B.C.A.),  leave  to  appeal  to  S.C.C.  refused  (1989),  101  N.B.R.  (2d)  270. 

R.S.O.  1990,  c.  H-19,  s.5. 

See  Judith  Keene,  Human  Rights  in  Ontario,  (2nd  ed.)  (Carswell:  Scarborough,  Ontario,  1992)  at  36. 

See  Human  Rights  Code,  1981  S.O.  1981,  c.53;  S.O.  1986,  c.64.  These  amendments  introduced  new  grounds  and 
expanded  definitions  of  discrimination,  included  more  areas  of  private  activity,  and  introduced  specific 
prohibitions  recognizing  harassment,  constructive  discrimination  and  discrimination  because  of  association.  The 
1981  amendments  also  removed  the  Minister's  discretion  to  refiise  to  appoint  a  board  when  requested  to  do  so  by 
the  Commission. 
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Section  1 1  of  the  Code  establishes  that  the  rights  in  sections  1  and  5  are  indeed 


infringed  in  situations  of  adverse  effect  and  systemic  discrimination: 
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11. — (1)  A  right  of  a  person  under  Part  I  is  infringed  where  a  requirement,  qualification  or  factor 
exists  that  is  not  discrimination  on  a  prohibited  ground  but  that  results  in  the  exclusion,  restriction  or 
preference  of  a  group  of  persons  who  are  identified  by  a  prohibited  ground  of  discrimination  and  of 
whom  the  person  is  a  member,  except  where, 

(a)  the  requirement,  qualification  or  factor  is  reasonable  and  bona  fide  in  the  circumstances; 
or 

(b)  it  is  declared  in  this  Act,  other  than  in  section  17,  that  to  discriminate  because  of  such 
ground  is  not  an  infringement  of  a  right. 

(2)  The  Commission,  a  Board  of  Inquiry,  or  a  court  shall  not  find  that  a  requirement, 
qualification  or  factor  is  reasonable  and  bona  fide  in  the  circumstances  unless  it  is  satisfied  that  the 
needs  of  the  group  of  which  the  person  is  a  member  cannot  be  accommodated  without  undue 
hardship  on  the  person  responsible  for  accommodating  those  needs,  considering  the  cost,  outside 
sources  of  funding,  if  any,  and  health  and  safety  requirements,  if  any. 

(3)  The  Commission,  the  board  of  inquiry  or  a  court  shall  consider  any  standards  prescribed  by 
the  regulations  for  assessing  what  is  undue  hardship. 

The  Supreme  Court  of  Canada  has  ruled  that  both  constitutional  protections  and  other 
human  rights  legislation  should  be  interpreted  in  a  broad,  purposive  manner.  The  Court  has 
reaffirmed  its  broad  purposive  approach  to  the  interpretation  of  human  rights  legislation. 
Recent  decisions  in  Ontario  by  lower  courts  and  boards  of  inquiry  generally  interpret  the 
Code  in  a  similarly  broad,  purposive  manner.  This  interpretive  basis  has  allowed  the 
Supreme  Court,  and  courts  in  general,  fi-eedom  to  establish  the  illegality  of  both  adverse 
discrimmation  and  systemic  discrimination. 
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Toronto  (City)  Board  of  Education  v.  Quereshi  (1991),  14  C.H.R.R.  D/243  (Ont.  Div.  Ct.)  is  a  troubling  case  in 
which  adverse  effect  discrimination  was  pleaded  but  not  accepted  because  the  predecessor  to  Code  section  1 1  was 
not  specifically  pleaded.  It  was  viewed  as  the  only  provision  prohibiting  adverse  effect  discrimination.  This 
unfortunate  interpretation  is  inconsistent  with  the  definition  of  discrimination  used  for  section  15  of  the  Charter, 
which,  though  it  contains  no  express  reference  to  adverse  impact,  has  been  held  to  include  adverse  effect 
discrimination.  Further,  it  is  ironic  that  section  1 1  and  its  predecessor  were  included  to  clarify  the  broad  scope  of 
secfions  1  and  5  of  the  Code,  yet  is  being  used  here  to  narrow  it.  It  is  our  view  that  the  Divisional  Court's  view  of 
the  Code  in  Quereshi  will  ultimately  be  contradicted  and  is  of  little  interpretive  value. 

R.S.O.  1990,  c.  H-19,  s.  1 1  (2);  1994,  c.27,  s.65  (1). 

Hunter  V.  Southam,  [1984]  2  S.C.R.  145. 

Winnipeg  School  Division  No.  1  v.  Craton,  [1985]  2  S.C.R.  150. 

See,  for  example,  Janzen  v.  Platy  Ent.  Ltd,  [1989]  1  S.C.R.  1252;  Brooks  v.  Canada  Safeway  Ltd,  [1989]  1 
S.C.R.  1219. 

See  discussion  by  Alan  D'Silva,  "Giving  Effect  to  Human  Rights  Legislation  —  A  Purposive  Approach"  (1991)  3 
Windsor  Review  of  Legal  and  Social  Studies  45. 
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There  do,  however,  appear  to  be  limits  on  how  expansive  the  courts  will  be  in 
broadening  the  protection  of  human  rights  codes.  In  Egan  v.  Canada,^^  the  Court  was  not 
willing  to  extend  the  protection  of  the  code  to  same  sex  couples,  even  though  the  Charter 
might  have  pointed  in  that  direction.  Indeed,  the  Supreme  Court  of  Canada  expressly  invited 
the  claimants  in  Egan  to  raise  a  Charter  issue,  as  that  might  produce  a  different  result.  The 
departure  of  former  Chief  Justice  Dickson  and  former  Justice  Wilson  from  the  Supreme 
Court,  coupled  with  a  more  socially  conservative  mood  in  Canada,  may  signal  the  beginning 
of  a  less  expansive  approach  to  human  rights  issues  at  the  highest  court  level.^^ 

(b)    Adverse  Impact  Discrimination  and  Systemic  Discrimination 

(i)     General 

Because  most  standardized  testing  publishers  have  taken  steps  to  eliminate  the  most 
obvious  cultural  bias  in  test  items,  the  two  forms  of  discrimination  that  are  most  important  for 
considering  testing's  impact  are  adverse  impact  and  systemic  discrimination.  Colleen 
Sheppard  defines  these  forms  of  discrimination  as  follows: 

Adverse  impact  discrimination  occurs  when  the  application  of  an  apparently  neutral  law  or  policy 
has  a  disproportionate  and  harmful  impact  on  individuals  from  particular  social  groups.  The  unequal 
effects  of  a  facially  neutral  law  or  policy  need  not  have  been  intended  to  discriminate  against 
individuals  based  on  their  group  affiliation(s).  It  is  the  effect  of  the  law  or  policy,  not  its  intent,  that 
determines  whether  or  not  discrimination  has  occurred. 


[S]ystemic  discrimination... includes  any  institutionalized  practices  or  policies  that  disadvantage 
members  of  certain  groups.  Systemic  discrimination  is  usually  associated  with  adverse  impact 
discrimination  because  the  latter  raises  most  directly  the  pervasive  problem  of  discrimination 
embedded  within  institutional  practices  and  policies. 


Equity  strategies  for  remedying  adverse  effect  discrimination  should  begin  with  an  assessment  of  the 
validity  of  seemingly  "neutral"  laws,  policies,  or  practices  that  have  disparate,  harmful  effects  on 
certain  groups... Although  existing  institutional  practices  and  policies  do  not  appear  discriminatory, 
they  are  often  premised  on  an  unstated  norm  that  privileges  individuals  from  historically  advantaged 
groups.  This  systemic  bias  embedded  in  the  status  quo  needs  to  be  identified,  named,  documented, 
and  challenged. 
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[1995J2S.C.R.  513. 

See,  generally,  L.E.  Trakman,  "Section  15:  Equality?  Where?"  (1995)  6  Constitutional  Forum  1 12. 

Sheppard,  Colleen,  Litigating  the  Relationship  Between  Equity  and  Equality,  (Ontario  Law  Reform  Commission: 
Toronto,  1993),  at  11. 
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The  Canadian  Human  Rights  Tribunal  has  commented  on  the  distinction  between 
adverse  effect  and  systemic  discrimination  in  a  1991  decision,  P.S.A.C.  v.  Canada  (Treasury 
Board). ^^  Systemic  discrimination,  it  held,  involves  very  subtle  discrimination  wherein  the 
long-standing  cultural  patterns  of  the  dominant  societal  group  include  value  assumptions  that 
"contribute  to  discrimination  in  ways  that  are  substantially  or  entirely  hidden  or 
unconscious."^^  Systemic  discrimination  has  also  been  specifically  identified  by  the  Supreme 
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Court  as  illegal  under  human  rights  legislation. 

Testing  provides  a  good  example  of  systemic  discrimination  and  its  adverse  impact  on 
particular  groups.  Testing  success  can  mean  employment  and  educational  success  in  our 
society.  However,  when  standardized  tests  inescapably  incorporate  the  dominant  culture's 
view  of  the  various  constructs  being  tested  for,  the  "intelligence"  and  "ability"  of  "outside" 
groups  is  systematically  undervalued.  Compounding  the  problem  is  the  tests'  heavy  reliance 
on  English  proficiency  in  assessing  these  constructs.  Further,  the  motivation  and  success  of 
marginalized  group  members  is  often  compromised  by  the  administration  of  testing  through 
institutions  and  personnel  representing  the  dominant  culture. 
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As  discussed  above,  Andrews  v.  Law  Society  of  British  Columbia  was  the  first 
Supreme  Court  of  Canada  decision  dealing  with  the  equality  provisions  of  the  Charter,  and  it 
must  be  regarded  as  the  landmark  case  setting  the  tone  for  modem  interpretation  of  equality 
legislation: 

[D]iscrimination  may  be  described  as  a  distinction,  whether  intentional  or  not  but  based  on  grounds 
relating  to  personal  characteristics  of  the  individual  or  group,  which  has  the  effect  of  imposing 
burdens,  obligations,  or  disadvantages  on  such  individual  or  group,  or  which  withholds  or  limits 
access  to  opportunities,  benefits,  and  advantages  available  to  other  members  of  society.  Distinctions 
based  on  personal  characteristics  attributed  to  an  individual  solely  on  the  basis  of  association  with  a 
group  will  rarely  escape  the  charge  of  discrimination,  while  those  based  on  an  individual 's  merits 
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and  capacities  will  rarely  be  so  classed,     [emphasis  added] 

In  the  above  statement,  Mclntyre  J.  defines  discrunination  in  such  a  way  that  it  includes 
adverse  effect  and  institutionalized  discrimination.  His  final  sentence  here,  however, 
illustrates  how  difficult  it  may  be  to  address  the  discrimination  caused  by  some  testing,  as 
testing  supports  directly  the  dominant  culture's  notion  of  "merif  and  "capacity".  As  raised 
earlier,  merit  is  assumed  to  be  an  objective  concept  but  in  reality  is  quite  a  subjective  concept. 
The  challenge  is  to  go  beyond  the  surface  analysis  and  re-examine  some  basic  assumptions. 
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(1991),  14  C.H.R.R.  D/341  (Cdn.  Human  Rights  Trib). 

Gibbs,  supra  n.  48,  at  3-37. 

Action  Travail  des  Femmes  V.  C.N.  Railway  Co.,  [1987]  1  SCR.  1 1 14. 

Supra  n.  46. 

76/^.,  at  174-175. 
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That  adverse  impact  discrimination  is  prohibited  is  now  clear.  The  Supreme  Court  has 
made  it  quite  clear  that  there  need  not  be  a  requirement  of  intent  in  provmg  discrimination/'^ 
For  example,  the  Court  has  stated  "an  employment  rule  honestly  made  for  sound  economic  or 
business  reasons,  equally  applicable  to  all  to  whom  it  is  intended  to  apply,  may  yet  be 
discriminatory  if  it  affects  a  person  or  group  of  persons  differently  from  others  to  whom  it 
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may  apply."  Even  prior  to  the  particular  rulings  establishing  adverse  discrimination's 
illegality,  the  Ontario  Human  Rights  Code  had  been  amended  to  include  adverse  impact 
discrimination  (termed  "constructive  discrimination") 
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The  two  main  defenses  that  can  be  used  to  avoid  systemic  and  adverse  impact 
discrimination  claims  in  the  employment  context  are,  respectively,  s.  1  of  the  Charter  and, 
under  the  Ontario  Human  Rights  Code,  showing  the  discriminatory  test  to  be  reasonable  and 
bona  fide  and  that  undue  hardship  would  be  incurred  in  accommodating  the  needs  of  the 
claimant.  Once  2i  prima  facie  case  of  adverse  impact  has  been  made  out,  the  burden  of  proof 
in  establishing  a  defence  shifts  to  the  respondent.  This  is  made  clearer  through  the  wording  of 
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section  1 1  of  the  Ontario  Human  Rights  Code,  and  affirmed  through  jurisprudence.  A 
defence  under  the  Ontario  Human  Rights  Code,  then,  involves  both  showing  the  factor  in 
question  to  be  a  reasonable  and  bona  fide  one,  and  the  showing  that  accommodation  of  the 
needs  of  the  group  member  in  question  cannot  be  accomplished  without  undue  hardship. 

The  specific  elements  of  adverse  impact  and  systemic  discrimination  claims  (and  their 
defences)  in  the  context  of  employment  and  educational  testing  will  be  discussed  in  detail  in 
Chapters  2  and  3. 

(ii)     Remedies 

Adverse  impact  and  systemic  discrimination  and  their  remedies,  despite  the  Supreme 
Court's  leadership,  still  remain  a  somewhat  uncharted  field."Disparate  impact"  jurisprudence 
as  it  has  developed  in  the  United  States  is  therefore  significant  in  Canada  as  this  is  still  such  a 
nascent  area  of  the  law  here.  The  American  experience  will  be  discussed  in  detail  in 
Chapter  2. 

While  remedies  for  adverse  effect  and  systemic  discrimination  are  still  in  their  infancy, 
the  basic  remedial  framework  under  the  Charter  is  broad  enough  to  cover  the  situation.  While 
the  general  constitutional  remedy  of  striking  down  under  s.52  of  the  Constitution  Act,  1982  is 
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Ontario  (Human  Rights  Commission)  v.  Simpson-Sears  Ltd.  [1985]  2  S.C.R.  536. 

Ontario  (Human  Rights  Commission)  v.  Simpson-Sears  Ltd.,  ibid.;  Bhinder  v.  C.N.R.,  [1985]  2  S.C.R.  561,  23 
D.L.R.  (4th)481. 

Ontario  (Human  Rights  Commission)  v.  Simpson-Sears,  ibid,  at  55 1 . 

Human  Rights  Code,  1981  S.O.  1981,  c.  53,  as  am.  S.O.  1984,  c.  58,  s.  39  and  S.O.  1986,  c.  64,  s.  18(1);  s.  10. 

Ontario  (Human  Rights  Commission)  v.  Simpson-Sears  Ltd.,  [1985]  2  S.C.R.  536;  Gohm  v.  Domtar  Inc.  (1990), 
12  C.H.R.R.  D/161  (Ont.  Bd.  of  Inq.). 
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not  very  helpful,  the  broad  language  of  section  24  gives  courts  the  jurisdiction  to  fashion 
broad  remedies  that  are  appropriate  in  the  circumstances: 

24. — (1)  Anyone  whose  rights  and  freedoms,  as  guaranteed  by  this  Charter,  have  been  infringed 
or  denied  may  apply  to  a  court  of  competent  jurisdiction  to  obtain  such  remedy  as  the  court  considers 
appropriate  and  just  in  the  circumstances. 

As  will  be  discussed,  it  is  broad  and  far-reaching  remedies  which  may  be  necessary  in 
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systemic  discrimination  cases  involving  testing.  While  not  all  courts  and  tribunals  are  given 
section  24 's  remedial  jurisdiction,  there  is  a  broad  jurisdiction  in  the  superior  courts  to 
fashion  new  remedies  to  meet  new  situations  under  the  Charter.  Thus  the  scope  is  there  for 
proper  systemic  remedies  for  the  adverse  impacts  of  systemic  discrimination  under  the 
Charter. 

This  scope  includes  affirmative  remedies  as  well  as  merely  defensive  ones,  such  as 
mandatory  injunctions  requiring  positive  action  by  a  government  -  a  "structural  injunction." 
As  Gibbs  notes: 

The  structural  injunction  deserves  particular  mention,  since  it  was  developed  in  the  context  of  the 
celebrated  race  case  Brown  v.  Board  of  Education  in  the  United  States.  In  this  case  the  Supreme 
Court  of  the  United  States  did  not  simply  nullify  the  "simple  but  equal"  rules  that  segregated  black 
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schools  from  white  schools.  In  addition  it  imposed  an  affirmative  duty  to  desegregate  schools. 

Affirmative  injunctions  will  be  necessary  to  remedy  workplace  and  school  barriers 
involving  testing.  A  good  example  of  the  type  of  complex  order  necessary  to  remedy 
systemic  discrimination  which  involves  testing  is  seen  in  the  Canadian  Human  Rights 
Tribunal  decision  in  Action  Travail,  which  was  upheld  as  within  that  tribunal's  power  by  the 
Supreme  Court  (this  decision  will  be  discussed  in  detail  in  Chapter  2).  Systemic 
discrimination  remedies  that  include  a  broad  range  of  measures  have  been  adopted  in  at  least 
two  other  prominent  cases:  Attis  v.  New  Brunswick  School  District  No.  15,     and  Grover  v. 
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Canada  (National  Research  Council).  In  the  former  case,  involving  Malcolm  Ross' 
promotion  of  anti-Jewish  sentiment,  a  school  board  was  ordered  to  establish  an  annual  review 
process  to  assess  progress  in  multiculturalism  and  human  rights  policy  and  to  establish  a 
system  for  assessment  of  race  relations  within  the  schools.  In  the  latter  case,  involving  the 
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A  good  example  of  this  is  the  Tribunal  decision  in  Action  Travail  des  Femmes  v.  C.N.Railway  Co.  (1984),  5 
C.H.R.R.  D/2327  (Cdn.  Human  Rights  Trib.)  discussed  in  detail  in  Chapter  2. 

The  Supreme  Court  of  Canada  in  Douglas/Kwantlen  Faculty  Assn.  v.  Douglas  College  (1990)  2  C.R.R.  (2d)  157 
and  Cuddy  Chicks  Ltd.  v.  Ontario  Labor  Relations  Board,  (1991)  4  C.R.R.  (2d)  1,  decided  that  administrative 
tribunals  have  the  power  to  decide  Charter  issues  but  their  remedial  power  is  limited  to  the  power  to  su^ike  down 
laws  under  Charter  section  52. 

Gibbs,  supra  n.  48,  at  3-3 1 . 

(1992),  15  C.H.R.R.  D/339  (N.B.  Bd.  of  Inquiry). 

(1992),  18  C.H.R.R.  D/1  (Canadian  Human  Rights  Trib.)  It  should  be  noted  that  the  broad  scope  of  these  remedies 
was  challenged  in  later  appeals  to  the  courts. 
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subversion  of  a  research  scientist's  career  on  the  basis  of  race,  the  order  included  the 
following  measures:  written  and  oral  apologies,  consultation  with  the  Canadian  Human 
Rights  Commission  regarding  the  National  Research  Council's  programme  and  policy 
relating  to  human  rights,  appointment  of  the  complainant  to  an  appropriate  position 
commensurate  with  his  scientific  and  leadership  capabilities,  correction  of  his  personnel  file 
which  had  been  tampered  with,  and  wage  and  mental  anguish  compensation.  Although  not 
involving  testing,  the  remedies  in  these  cases  are  significant  as  similar  elements  relating  to 
equality  programmes  and  policies  will  be  important  in  situations  of  systemic  discrimination 
where  testing  only  plays  one  part.  Simply  ordering  the  abandonment  of  tests,  for  example, 
without  a  comprehensive  repair  of  an  employer's  or  school  administrator's  approach  to 
assessing  ability,  will  not  accomplish  the  dismantling  of  structural  barriers  necessary  for  a 
true  remedy.  This  point  was  clearly  addressed  by  the  Supreme  Court  of  Canada  in  Action 
Travail  where  the  challenge  to  testing  was  part  of  a  larger  picture. 

The  Ontario  Human  Rights  Code  both  explicitly  addresses  adverse  discrimination  and 
provides  great  scope  for  remedies.  Section  41  provides  that: 

41. — (1)  Where  the  board  of  inquiry,  after  a  hearing,  finds  that  the  right  of  a  complainant  under 
Part  I  has  been  infringed  and  that  the  infringement  is  a  contravention  of  section  9  by  a  party  to  the 
proceeding,  the  board  may,  by  order, 

(a)  direct  the  party  to  do  anything  that,  in  the  opinion  of  the  board,  the  party  ought  to  do  to 
achieve  compliance  with  this  Act,  both  in  respect  of  the  complaint  and  future  practices; 
and 

(b)  direct  the  party  to  make  restitution,  including  monetary  compensation,  for  loss  arising  out 
of  the  infringement,  and,  where  the  infringement  has  been  engaged  in  wilfully  or 
recklessly,  monetary  compensation  may  include  an  award,  not  exceeding  $10,000,  for 

83 

mental  anguish. 

This  very  broadly  drafted  remedial  power  allows  the  Ontario  Boards  of  Inquiry  to  make 
the  kind  of  detailed,  practical  orders  that  would  be  necessary  to  remedy  many  of  standardized 
testing's  adverse  impacts,  similar  to  what  is  possible  for  superior  courts  under  Charter 
section  24.  For  example,  it  would  allow  the  board  to  mandate  programme  and  policy  reviews 
relating  to  discrimination;  that  schools  abandon  rigid  cut-offs  for  admission  based  on 
standardized  scores;  that  employers  provide  remedial  programs  and  retesting;  that  employers 
conduct  job-specific  validation  studies  prior  to  using  integrity  tests;  or  the  abandonment  of 
testing  altogether.  These  kinds  of  orders  have  rarely  occurred  to  date. 

(iii)    Limitations  of  Human  Rights  Commissions 

The  heart  of  equality  jurisprudence  in  Canada  to  date  has  been  the  human  rights 
commissions  and  the  tribunals  created  under  them.  These  statutory  structures,  based  upon  the 
compensation  of  the  victim  rather  than  the  punishment  of  the  perpetrator  of  discrimination, 
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R.S.O.  1990,  c.H.19,s.  41(1). 
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have  advanced  the  cause  of  equality  and  enhanced  our  understanding  of  the  nature  of 
discrimination  and  its  impact  on  the  victims.  Individual  acts  of  discrimination  are  the  models 
that  most  Commissions  have  adopted  and  their  processes  are  largely  complaint  driven. 

There  are  many  advantages  to  making  a  complaint  before  a  human  rights  commission  as 
opposed  to  a  court  application  -  not  the  least  of  which  is  the  substantially  reduced  cost  to  the 
complainant.  The  expertise  of  most  tribunals  in  human  rights  matters  also  allows  for  a  more 
contextual  interpretation  than  is  likely  to  emerge  from  the  more  generalist  courts.  Another 
advantage  is  the  flexibility  of  human  rights  structures  which  pursue  settlement  and 
conciliation  and  only  use  adversarial  tribunal  structures  as  a  last  resort.  Thus  there  are  many 
virtues  to  the  current  human  rights  commission  structure.  There  are,  however,  also  many 
limitations. 

Like  most  bureaucratic  structures  these  commissions  have  been  slow  to  respond  to  the 
major  new  challenges  in  the  theory  and  practice  of  equality.  Some  of  these  new  developments 
have  been  identified  by  Susan  Steffen  as  follows: 

Major  developments  in  the  field  of  human  rights  include  the  definition  of  discrimination  in  terms 
of  "adverse  impacf  or  "effects"  rather  than  as  an  intentional  act,  along  with  the  commensurate 
duty  to  accommodate.  Other  developments  include  the  inclusion  of  harassment  as  a  type  of 
discrimination  and  the  growing  awareness  of  systemic  discrimination  will  be  the  area  in  which 
the  largest  advances  in  human  rights  can  be  made. 

Human  rights  commissions,  like  courts,  have  only  started  to  take  seriously  these  new 
developments  and  have  a  long  way  to  go  in  responding  to  systemic  discrimination  and 
adverse  impact.  These  are  particularly  important  limitations  in  respect  to  challenges  to 
standardized  tests  because  the  problems  are  primarily  systemic  in  nature  and  the  effects  are 
normally  in  the  form  of  a  subtle  adverse  impact.  These  are  the  very  problems  which  human 
rights  commissions,  as  currently  structured,  are  inadequately  addressing.  Thus  there  needs  to 
be  some  creative  restructuring  of  the  current  model  to  meet  these  problems,  and  until  it 
occurs,  challenges  based  on  systemic  problems  in  testing  are  likely  to  meet  with  little  success. 

Support  for  this  analysis  is  found  in  the  statistics  which  emphasize  the  low  success  rate 

Of 

for  complaints  based  upon  racial  discrimination.  This  is  alarming  because  the  reasons  for 
the  lack  of  success  are  identified  as  being  the  systemic  nature  of  the  discrimination  and  the 
reluctance  of  decision-makers  to  find  adverse  impact.  There  are  also  problems  in  providing 
traditional  documentary  proof  All  of  these  issues  will  be  important  in  any  challenges  to 
standardized  testing. 
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S.  Steffen,  "Human  Rights  Commissions  and  Race  Discrimination"  in  E.  Mendes  (ed.)  Racial  Discrimination  Law 
&  Practice,  supra  n.  48,  at  2-3. 

See,  generally,  E.  Mendes  (ed.)  Racial  Discrimination  Law  and  Practice,  supra  n.  48. 

See  J.S.  Frideres  and  W.  Reeves,  "The  Resolution  of  Complaints  Based  on  Race  and  Origin:  The  Canadian 
Human  Rights  Commission"  in  Minorities  and  the  Canadian  State  (Oakville:  Mosaic  Press,  1985). 
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There    are    many    other    limitations    on    the    current    operations    of  human    rights 
commissions.  Susan  Steffen  has  summarized  some  of  these  major  Umitations  as  follows:^^ 

( 1 )  The  under-representation  of  systemic  complaints; 

(2)  Delays  in  processing  complaints; 

(3)  The  individual  complaints-driven  system; 

(4)  Reactive  rather  than  proactive  structures; 

(5)  Performing  incompatible  functions  in  one  agency; 

(6)  Lack  of  adequate  resources; 

(7)  Inappropriate  allocation  of  resources; 

(8)  Inefficient  and  costly  case  processing; 

(9)  Evidence  problems; 

(10)  Lack  of  political  independence; 

(11)  Lack  of  long-term  strategic  planning; 

(12)  Inadequate  remedies. 

This  is  a  daunting  list  of  limitations  but  they  are  not  fatal.  Many  of  these  same  limitations  in 
existing  human  rights  structures  were  identified  in  an  extensive  examination  of  the  Ontario 
Human  Rights  Commission.  This  study  took  the  form  of  the  1992  Task  Force  commonly 
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referred  to  as  the  Cornish  Report.  At  the  heart  of  this  Report's  critique  is  the  realization  that 
discrimination  is  more  systemic  than  episodic  and  thus  an  individual  complaint-driven 
process  is  limited.  The  Repprt  states: 

The  major  problem  faced  by  equality  seekers  is  the  wide-spread  often  deep-rooted  patterns  of 


discrimination  affecting  many  members  of  a  disadvantaged  group 
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If  we  focus  on  individual  acts  of  discrimination  we  implicitly  assume  that  we  live  in  an 
egalitarian  society  which  has  aberrant  acts  of  discrimination.  Thus  the  proper  response  is  to 
sanction  these  individual  departures  from  the  norm  of  equality.  Unfortunately  there  is 
considerable  support  for  the  view  that  we  live  in  a  society  permeated  by  systemic 
discrimination  and  that  there  are  only  aberrant  acts  of  equality.  Which  premise  is  adopted  as 
the  base  assumption  is  very  important. 

It  appears  that  the  Cornish  Report  accepts  the  premise  that  our  society  is  rife  with 
systemic  discrimination  and  attempts  to  restructure  the  human  rights  commission  to  respond 
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Ontario  Human  Rights  Code  Review  Task  Force,  Achieving  Equality:  A  Report  on  Human  Rights  Reform 
(Toronto,  1992). 
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Ibid.,  all. 
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to  this  situation.  This  is  the  kind  of  human  rights  commission  structure  that  we  think  is 
necessary  to  adequately  address  the  problems  of  systemic  discrimination  in  testing. 

The  system  advocated  in  Cornish  Report  is  comprised  of  three  separate  bodies. 

(1)  The  Equality  Services  Board; 

(2)  The  Human  Rights  Commission  (renamed  "Human  Rights  Ontario"); 

(3)  The  Equality  Rights  Tribunal. 

Equality  Rights  Centers  would  be  established  throughout  Ontario  under  the  direction  of 
the  Equality  Services  Board.  This  later  body  would  be  made  up  of  members  of  the  equality 
seeking  communities  who  will  establish  priorities  and  monitor  the  service  to  human  rights 
complainants.  This  reform  is  designed  to  give  the  human  rights  structure  a  clear  community 
base  and  focus. 

The  clear  systemic  focus  of  the  reforms  emerges  in  respect  to  Human  Rights  Ontario. 
Susan  Steffen  provides  a  good  summary  of  the  purpose  and  role  of  this  body. 

Human  Rights  Ontario  will  have  no  control  over  human  rights  claims.  Its  purpose  will  be  "to  act 
as  the  public  conscience  on  the  side  of  equality  and  against  discrimination."  Its  new  role  will  be 
to  promote  equality  on  a  broad  scale  by  taking  forward  key  systemic  cases  and  taking  a  proactive 
role  in  the  promotion  of  human  rights.  An  Advisory  Council  to  Human  Rights  Ontario  will  be 
established  to  assist  it  in  its  mandate.  Closer  ties  to  equality-seeking  communities  will  be 
encouraged  and  sought  as  well  as  improving  relations  with  the  respondent  community  in  order  to 
pursue  compliance  in  a  more  receptive  atmosphere.  Human  Rights  Ontario  would  retain 
investigative  powers  with  respect  to  claims  of  systemic  discrimination  and  would  have  a 
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regulatory  power  used  in  conjunction  with  wide  spread  community  consultation. 

The  final  agency  is  the  Equality  Rights  Tribunal,  which  would  be  a  permanent  agency 
designed  to  hear  complaints  under  the  Human  Rights  Code.  Other  provinces,  such  as  Quebec, 
do  have  a  permanent  adjudicative  structure,  which  has  some  advantages  over  the  current 
model  which  operates  with  more  ad  hoc  tribunals.  It  is  possible  that  this  permanent  body 
would  develop  a  greater  expertise  in  human  rights  -  including  a  greater  appreciation  of 
systemic  discrimination  and  adverse  impact. 

It  is  somewhat  discouraging  to  note  that  the  Cornish  Task  Force  made  its  report  in  1 992 
and  to  date  its  recommendations  have  not  been  implemented.  This  concern  is  further 
heightened  by  the  prevailing  attitudes  of  fiscal  restraint  in  Canada  at  large  and  Ontario  in 
particular.  Nonetheless,  the  costs  of  not  adequately  addressing  problems  of  discrimination  are 
in  our  view  far  greater  than  the  costs  associated  with  reforming  the  system.  Thus  reforms  in 
line  with  the  Cornish  Report  are  central  to  our  recommendations. 
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It  is  recommended  that:  The  Ontario  Human  Rights  Commission  be  restructured 
in  general  accord  with  the  Cornish  Report.  That  statutory  remedial  powers  be 
formulated  broadly  enough  that  decision-makers  can  creatively  fashion  systemic 
remedies  to  systemic  problems. 

6.       EQUALITY:  TOWARDS  AN  EGALITARIAN  SOCIETY 

Some  of  the  most  pressing  issues  raised  by  testing  are  ones  of  equality.  Because 
standardized  testing  is  significant  in  determining  access  to  employment  and  education,  its  use 
raises  many  practical  and  theoretical  issues  of  equality,  equity,  and  our  overall  vision  of 
society. 

When  standardized  tests  are  taken  by  different  groups  in  the  population,  differences  in 
average  performance  are  usually  found.  These  differences  vary  depending  on  the  ability 
tested.  The  size  of  the  differences  among  groups  is  usually  small  compared  to  the  variability 
among  individuals  within  a  single  group.  Despite  the  substantial  overlap  in  distributions  of 
scores  for  different  groups,  the  differences  in  average  performance  have  implications  for  test 
use,  since  they  can  lead  to  adverse  impact  on  groups  and  the  further  solidification  of  white, 
male,  upper  income  dominance  of  society's  institutions.  This  is  especially  unfair  if  group 
differences  on  tests  used  for  selection  do  not  reflect  actual  practical  differences  in  college  or 
on  the  job.  Using  such  a  test  for  selection  may  unfairly  exclude  a  disproportionately  large 
number  of  members  of  the  groups  with  the  lower  average  test  scores. 

A  test  that  proves  to  yield  lowered  scores  for  a  particular  group  may  be  perfectly  valid, 
technically  speaking,  and  reveal  that  cultural  conditions  have  affected  the  development  of 
aptitudes,  interests,  motivation,  attitudes,  and  other  psychological  characteristics  of  a  group. 
Clearly,  if  a  test  detects  cultural  or  sex  differences  and  that  test  is  used  for  employee 
selection,  for  example,  the  key  question  is  whether  those  differences  are  relevant  to  the  job, 
and  even  if  they  are,  are  they  so  essential  as  to  make  the  discriminatory  effects  palatable  to 
society?  In  almost  all  cases,  they  can  not  be  shown  to  be  so  essential  (as  will  be  discussed  in 
the  sections  on  employment  and  educational  use  of  tests),  and  this  raises  the  question  of 
potential  misuse  of  standardized  tests  to  screen  out  minorities  and  women. 

Regarding  misinterpretation  or  misuse  of  tests  in  respect  to  members  of  minority 
groups,  it  must  be  remembered  that  tests  show  what  an  individual  can  do  at  that  time,  and 
they  do  not  give  information  as  to  why  such  performance  is  exhibited.  Tests  cannot 
compensate  for  lack  of  motivation  or  differing  cultural  definitions  of  such  frequently  tested 
attributes  as  "intelligence"  and  "integrity."  If  a  minority  test  taker  receives  a  low  or  deviant 
score  it  is  essential  to  ascertain  the  reasons.  In  predicting  performance  on  a  job  or  in  a  school 
program,  it  is  important  to  take  into  account  the  effects  of  appropriate  remediation.  If  this  is 
not  done,  then,  while  the  test  per  se  may  or  may  not  be  valid  and  useful  for  a  particular 
purpose,  the  use  of  its  scores  in  institutions  that  rigidly  screen  based  on  them  will  lead  to 
adverse  impacts  reinforcing  systemic  discrimination.  For  example,  children  with  low  test 
scores  can  often  perform  very  well  if  given  remedial  teaching  support.    Some  tests  are  in  fact 
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designed  to  reveal  deprivation  so  that  appropriate  steps  such  as  remedial  teaching  can  be 
given.  Currently,  however,  it  is  more  likely  that  various  groups  in  higher  education  will  be 
calling  for  more  standardized  testing  in  order  to  avoid  the  burden  of  remediation  on  limited 
budgets 
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Many  researchers  have  raised  questions  about  the  impact  of  particular  tests'  cultural 
biases.^"*  Specific  test  content  may  influence  test  scores  in  ways  that  are  unrelated  to  the 
ability  the  test  is  designed  to  assess.  In  a  test  of  arithmetic  reasoning,  for  example,  the  use  of 
names  or  pictures  of  objects  unfamiliar  in  a  particular  cultural  milieu  would  represent  test- 
restricted  handicap.  A  more  subtle  but  still  very  powerful  way  in  which  specific  test  content 
may  affect  performance  is  through  the  test  taker's  emotional  and  attitudinal  responses.  Stories 
or  pictures  involving  a  typical  middle  class  family  life  may  have  an  alienating  effect  on  a 
child  from  a  low-income,  divided  home.  Use  of  the  physical  features  of  only  one  racial  type 
may  alienate  members  of  ethnic  minorities.  Similarly,  sexual  stereotyping  can  be  very 
upsetting  to  the  test  taker.  Major  test  publishers  do  attempt  to  remove  inappropriate  test 
content,  and  overt  cultural  bias  is  not  as  prevalent  as  it  used  to  be.  The  reviewing  of  test 
content  is  now  a  regular  step  in  the  process  of  test  construction,  with  members  of  different 
groups  giving  input  either  as  staff  or  consultants.  In  fact,  preoccupation  with  overt  cultural 
bias  as  the  main  evidence  of  testing  discrimination,  rather  than  the  adverse  impact  of 
consistently  lower  test  results,  can  be  an  obstacle  to  sophisticated  judicial  evaluation  of  the 
fairness  and  utility  of  tests. 

A  fundamental  difficulty  judicial  decision-makers  have  in  evaluating  tests  relates  to 
notions  of  equality.  Test  proponents  sometimes  point  out  that  differential  scores  for 
minorities  and  women  reflect  socio-economic  and  educational  disadvantages,  and  that 
therefore  there  is  nothing  wrong  with  the  tests,  but  rather  that  the  "problem"  lies  with  society. 
If,  then,  this  view  is  adopted  by  judicial  decision-makers  and  equality  is  taken  to  mean 
requiring  simply  formal  equal  treatment  (i.e.  test  questions  without  unfair  cultural  cues),  then, 
arguably,  tests  that  are  not  overtly  biased  would  never  be  discriminatory.  Equality  in  Canada, 
however,  has  been  defined  by  the  Supreme  Court  as  something  more  than  mere  formal  equal 
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See,  for  example,  "Getting  Testy  Over  Testing,"  The  Globe  and  Mail,  February  5,  1993. 

See,  for  example.  National  Commission  On  Testing  and  Public  Policy,  From  Gatekeeper  to  Gateway: 
Transforming  Testing  in  America  (Boston  College,  1990)  at  11-13;  R.  Ekstrom,  M.  Lockheed  and  T.  Donlon, 
"Sex  Difference  and  Sex  Bias  in  Test  Content",  (1979)  58  Educ.  Horizons  47;  Orlando  L.  Taylor  and  Dorian 
Latham  Lee,  "Standardized  Tests  and  African-American  Children;  Communication  and  Language  Issues"  (1987) 
38  Negro  Educ.  Rev.  67;  A.  Schmitt,  "Language  and  Cultural  Characteristics  that  Explain  DitTcrcnlial  Item 
Functioning  for  Hispanic  Examinees  on  the  Scholastic  Aptitude  Test"  (1988)  25  J.  Educ.  Measurement  1;  Mar>' 
Rhodes  Hoover,  Robert  L.  Poitzer,  and  Orlando  L.  Taylor,  "Bias  in  Reading  Tests  for  Black  Language  Speakers: 
A  Sociolinguistic  perspective"  (1987)  38  Negro  Educ.  Rev.  81. 

Riley,  supra  n.  2  at  136,  citing  Educational  Testing  Service  Standards  of  1981  and  1987. 
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treatment,  and  so  may  actually  demand  different  treatment  for  different  groups.^^  This  issue  is 
discussed  further  throughout  this  report. 

By  blaming  society's  inequities  for  purported  differences  in  ability  (that  testing  reveals), 
decision-makers  are  able  to  enjoy  a  false  sense  of  testing's  promotion  of  a  meritocracy.  In 
fact,  this  view  interferes  with  efforts  to  remove  the  structural  barriers  to  employment  and 
education  suffered  by  various  groups.  Because  of  the  differing  and  often  weak  validity  values 
of  tests  in  predicting  performance,  such  "similarly  situated"  thinking  is  particularly 
obstructive  to  seeing  a  true  picture  of  discrimination.  A  test  taker  is  not  receiving  truly  equal 
opportunity  simply  because  he  or  she  is  allowed  to  compete  on  a  test  that  is  equally  predictive 
for  all.  As  Mark  Kelman  puts  it: 

Tests  that  bear  no  relationship  to  performance  would  still  be  equally  valid  for  everyone:  they 
would  have  a  universal  validity  of  zero.  Nonetheless,  it  would  make  little  sense  to  say  that  people 
had  an  equal  opportunity  to  get  jobs  just  because  they  had  been  given  a  test  that  did  not 
underestimate  their  capacity  to  succeed  on  the  job.  Although  this  scenario  is  extreme,  it  illustrates 
a  valuable  point.  Because  tests  "objectively"  differentiate  those  who  take  them,  there  is  a  strong 
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tendency  to  believe,  wrongly,  that  doing  better  on  tests  itself  gives  rise  to  a  claim  of  merit. 
Testing  publishers  have  tried  to  justify  such  situations  by  promoting  the  notion  that  test- 
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takmg  ability  in  itself  is  "merit".  Satisfaction  that  a  test  is  meritocratic  and  "objective"  may 
allow  decision-makers  to  ignore  the  barrier  that  it,  as  well  as  the  other  elements  in  a  school  or 
workplace,  are  in  fact  creating  an  atmosphere  of  systemic  discrimination. 

The  definition  of  bias  that  psychometricians  generally  use  declares  a  test  unbiased  so  long 
as  it  predicts  minority  job  oi;  school  performance  as  well  as  it  predicts  non-minority  performance 
(the  Cleary  test).  This  is  the  definition  attractive  to  believers  in  simplistic  notions  of  objectivity 
but  it  is  not  the  only  definition  of  bias  that  is  possible.  As  discussed  above,  one  might  argue  that 
a  selection  device  is  biased  when  it  favors  dominant  culture  constructs  over  minority  culture 
constructs  of  intelligence,  leadership  ability,  etc..  One  might  also  argue  that  a  selection  device  is 
biased  when  the  proportion  of  potentially  successfiil  applicants  is  different  for  different  groups, 
or  when  the  probability  of  success  for  a  selected  individual  is  not  the  same  for  minority  and  non- 
minority  groups.  Consider  the  following  example  of  adverse  impact  in  a  "fair"  test,  posited  by 
Kehnan: 
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See  Andrews,  supra  n.  46. 

Kelman,  supra  n.  7,  at  1229. 

See  Crouse  and  Trusheim,  "The  Case  Against  the  SAT'  (1988)  93  Pub.  Interest  97,  at  102,  noting  that  the 
Educational  Testing  Service  has  at  times  promoted  that  approach. 

See  Cleary,  "Test  Bias:  Prediction  of  Grades  for  Negro  and  White  Students  in  Integrated  Colleges"  (1968)  5  J.  of 
Educ.  Measurement  115.  The  Cleary  test  is  supported  in  the  United  States  by  the  Equal  Employment 
Opportunities  Commission  (see  Uniform  Guidelines  on  Employee  Selection  Procedures,  29  C.F.R.  §  1607.16V 
(1990)),  and  the  American  Psychological  Association  (see  Am.  Educ.  Research  Ass'n,  Am.  Psychological  Ass'n. 
&  Nat'l  Council  on  Measurement  in  Educ,  Standards  for  Educational  and  Psychological  Testing  12-13  (1985)). 
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It  may  not  be  immediately  apparent  why  these  definitional  controversies  matter.  To  explain,  I 
begin  with  positing  a  minimally  predictive  test  that  is  fair  in  the  Cleary  sense:  it  is  equally,  but 
not  highly,  valid  for  blacks  and  whites.  The  test  in  such  a  case  might  be  considered  unbiased  in 
the  limited  sense  that  the  test  instrument  cannot  be  improved  at  all  by  simply  removing  "unfair" 
questions.  The  test  is  biased,  however,  in  the  sense  that  it  is  particularly  incapable  of  recognizing 
the  ways  in  which  poor  test  takers,  who  are  disproportionately  minority  group  members,  could 
nevertheless  succeed  on  the  job.  In  other  words,  the  test  may  not  contain  a  pattern  of  questions 
that  are  irrelevant  to... performance  and  yet  distinguishes  minority  and  non-minority  test  takers; 
instead  the  problem  may  be  that  the  test  does  not  contain  enough  questions.  The  test's  failure  to 
measure  a  broader  range  of  skills  would  hurt  minority  group  members  most  often,  but  minorities 
would  be  no  more  hurt  as  individuals  than  would  non-minority  bad  test  takers. 


This  test  is  fair  in  the  Cleary  sense,  because  job  failure  rates  are  identical  for  black  and  white  test 
passers  and  for  black  and  white  test  failers.  However,  if  we  define  a  biased  test  as  one  that  would 
select  a  higher  proportion  of  one  group's  members  even  when  that  group's  members  succeed  no 
more  frequently  on  the  job,  this  test  is  biased  in  favor  of  whites.  1 00 

Given  the  more  sophisticated  analyses  of  equality  in  such  Supreme  Court  cases  as 
Andrews  and  Turpin,  simplistic  notions  of  objectivity  leading  to  equality  should  not  be 
acceptable  merely  because  they  arise  in  the  quantifiable  world  of  testing.  This  does  not  mean 
that  Canadian  courts  will  be  quick  to  explore  these  more  subtle  forms  of  bias.  The  courts  will 
have  to  be  prodded  to  do  so  by  creative  legal  advocacy. 

(a)    Testing  and  the  Various  Grounds  of  Discrimination 

There  are  many  grounds  of  discrimination  under  both  the  Charter  and  the  human  rights 
codes.  Many  of  these  groups  can  be  or  have  been  victimized  by  standardized  testing  in 
Canada.  Before  embarking  on  the  more  detailed  textual  analysis  in  respect  to  employment 
and  education,  we  shall  briefly  explore  some  of  the  major  grounds  of  discrimination  and 
review  how  testing  may  produce  adverse  impact  on  these  groups.  We  shall  begin  this  review 
with  a  category  that  is  not  expressly  included  in  most  human  rights  codes  and  has  generally 
not  been  added  to  the  unenumerated  grounds  under  section  15  of  the  Charter. 

(i)      Socio-Econoinic  Status 

From  the  earliest  research  on  ability  testing  to  the  present,  children  of  the  wealthy  have 
always  scored  higher,  on  average,  than  children  of  the  poor.  These  findings  occur  using 
indicators  of  socio-economic  status  such  as  parental  occupation,  income  and  education.  It  is 
the  single  most  pervasive  personal  characteristic  leading  to  test  score  differentials.  There  is 
also  an  interaction  between  socio-economic  status  and  other  factors.  For  example,  working 
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class  women  score  lower  on  tests  like  the  SAT  than  middle-class  women,  which  presuppose 
middle-class  educational  and  family  experiences 
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Socio-economic  status  is  not  an  explicitly  prohibited  ground  of  discrimination  in 
Canada.  Nevertheless,  as  testing  differentials  reflect,  poverty  is  one  of  the  most  powerful 
barriers  to  societal  participation  and  leadership.  It  directly  bears  not  only  on  the  access  to 
education  and  employment  which  is  discussed  here,  but  on  the  even  more  basic  issues  of 
illness,  homelessness,  exposure  to  violence  and  hunger.  This  in  turn  becomes  part  of  a 
statistical  cycle:  the  educational  achievement  of  children  from  poor  families  is  substantially 
below  average,  and  persons  in  Canada  with  less  education  have  a  higher  risk  of  being  poor.'^"* 

There  are  troublesome  social  implications  of  testing  programs  which  limit  access  to 
education,  such  as  those  in  which  high  school  graduation  is  tied  to  passing  a  particular 
standardized  test.  Insofar  as  diplomas  are  necessary  to  get  jobs,  the  impact  of  competency 
testing  will  be  to  reduce  the  marketability  of  a  group  of  young  people  largely  characterized 
by  low  socio-economic  status.  Lower  income  is  a  characteristic  shared  by  many  of  the 
protected  groups.  Of  those  discussed  in  this  paper  as  test  takers,  women,  Aboriginals,  Blacks 
and  other  persons  of  colour,  persons  with  disabilities,  and  recent  immigrants  are  all 
disproportionately  represented  at  the  lowest  income  levels. 

Poverty  means  more,  however,  than  simply  being  at  a  disadvantage  in  accessing  the 
essentials  of  life.  There  is  an  attitude  of  blame  in  Canadian  society  (that  seems  on  the 
increase)  whereby  those  living  in  poverty  are  regarded  as  moral  failures,  responsible  for  their 
poverty,  which  also  harms  other  Canadians.  This  is  nothing  new,  and  in  fact,  as  discussed 
above,  some  of  the  earliest  uses  of  standardized  testing  involved  "proving"  the  mental 
deficiencies  of  the  immigrant  poor.  As  Martha  Jackman  describes  it: 

Early  attitudes  in  Canada,  like  elsewhere,  reflected  the  idea  that  poverty  was  not  the  result  of 
structural  economic  factors  but  of  individual  personality  traits  and  moral  defects.. .The  view  that  the 
poor  are  largely  responsible  for  their  own  poverty  still  persists  in  many  ways  today.  As  one  social 
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Ibid.,  at  138. 

There  is  a  hint  in  Irwin  Toy  v.  AG.  Quebec,  [1989]  1  S.C.R.  927  that  section  7  of  the  Charter  may  include 
protection  for  basic  economic  needs,  but  this  would  probably  refer  to  extreme  situations,  not  access  to  particular 
jobs  or  education. 

See  Economic  Council  of  Canada,  The  New  Face  of  Poverty:  Income  Security  Needs  of  Canadians  (Ottawa: 
Minister  of  Supply  and  Services,  1992). 

See  National  Council  of  Welfare,  Poverty  Profile  1992  (Ottawa:  Ministry  of  Supply  and  Services,  1994);  National 
Council  of  Welfare,  Women  and  Poverty  Revisited  (OtXawa:  Minister  of  Supply  and  Services  Canada,  1990);  D.P. 
Ross  &  R.  Shillington,  An  Economic  Profile  of  Persons  With  Disabilities  in  Canada  (Ottawa:  Department  of  the 
Secretary  of  State  Canada,  1990);  Statistics  Canada,  Income  Distributions  by  Size  in  Canada,  1992  (Ottawa: 
Statistics  Canada,  1993);  Indian  and  Northern  Affairs  Canada,  Basic  Departmental  Data,  1991  (Ottawa:  Ministry 
of  Supplies  and  Services  Canada,  December  1991).  The  feminization  of  poverty  has  been  judicially  recognized  in 
cases  such  as  Dartmouth/Halifax  (County)  Regional  Housing  Authority  v.  Sparks  (1993),  30  A.P.R.  (2d)  146 
(N.S.C.A.);  and  R  v.  Rehberg  (1993),  127  N.S.R.  (2d)  331  (S.C). 
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assistance  recipient  put  it:  "[thejmessage  is:  if  you  need  financial  help  for  necessities  then  you  have 
failed.  And  since  you've  flunked  the  big  test,  you  can't  be  trusted  and  you  don't  really  matter." 


A  recent  Quebec  Superior  Court  judgment,  Gosselin  v.  Quebec  (Procureur  General)  relating  to  the 
constitutionality  of  a  provincial  "workfare"  program  gives  considerable  credit  to  these  concerns.  In 
his  decision.  Justice  Reeves  attributed  poverty  not  to  social  or  economic  factors  external  to  the 
individual  but  to  factors  of  an  "intrinsic"  nature...  In  his  view,  for  a  majority  of  the  poor,  poverty  is 
the  product  of  individual  personality  traits  or  shortcomings...  [concluding  that]  economic  assistance 
alone  will  not  ensure  the  achievement  of  the  psychological,  educational  and  moral  autonomy  which 
they  lack,      [footnotes  omitted] 

The  poor  in  Canada  are  thus  faced  with  not  only  physical  deprivation  but  a  judgmental 
and  condemning  attitude  from  many  of  the  powerful  decision-makers  in  Canadian  society.  As 
a  group,  the  poor  are  not  organized  to  respond  politically  to  such  attitudes,  nor  do  they  have 
the  resources  to  mount  campaigns  to  oppose  their  marginalization.  In  times  of  government 
cutbacks  their  resources  are  being  further  reduced  and  support  agencies  disbanded. 

Does  poverty  meet  the  test  established  by  the  Supreme  Court  of  Canada  for  determining 
whether  a  non-enumerated  group  is  entitled  to  the  Charter's  section  15  rights,  and  thus  serve 
as  a  basis  to  challenge  government  action  that  discriminates  on  the  basis  of  poverty,  such  as 
educational  testing  and  its  resulting  classifications  for  access  to  educational  services?  There  is 
support  for  the  view  that  it  does,  but  as  yet  no  decision  affirming  poverty  as  a  protected 
ground  of  discrimination  has  come  from  the  Supreme  Court  of  Canada. 

In  its  decision  in  Andrews  v.  Law  Society  of  British  Columbia  the  Supreme  Court 
considered  the  criteria  for  determining  whether  a  group  is  protected  although  not  specifically 
listed  under  section  15.  Mclntyre  J.  described  the  object  of  section  15  as  the  promotion  of  a 
society  "in  which  all  are  secure  in  the  knowledge  that  they  are  recognized  at  law  as  human 
beings  equally  deserving  of  concern,  respect  and  consideration".  Wilson  J.  endorsed  this 
approach  in  her  concurring  opinion,  and  applied  the  "discrete  and  insular  minority"-based 
approach  to  determining  that  non-citizens  qualified  for  section  15  protection;  they  were  a 
group  "lacking  in  political  powers  and  as  such  vulnerable  to  having  their  interests  overlooked 
and  their  rights  to  equal  concern  and  respect  violated."^ ^°  She  endorsed  a  highly 
contextualized  approach  to  determining  whether  a  particular  group  is  analogous  to  those 
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Martha  Jackman,  "Constitutional  Contact  with  the  Disparities  in  The  Worid:  Poverty  as  a  Protected  Ground  of 
Discrimination  Under  the  Canadian  Charter  and  Human  Rights  Law"  (1994)  2  Rev.  Const.  Studies  77,  at  91-92. 

See  Jackman,  ibid.\  Shelagh  Turkington,  "A  Proposal  to  Amend  the  Ontario  Human  Rights  Code:  Recognizing 
Poverty  ism"  (1993)  9  Journal  of  Law  and  Social  Policy  134. 

Indeed,  there  is  little  lower  court  authority  on  this  point. 

Supra  x\  Ad,  at  171. 

Ibid.,d!i\Sl. 
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enjoying  explicit  protection;  it  is  not  only  the  law  or  legislative  action  in  question  that  must 

be  examined  but  "the  place  of  the  group  in  the  entire  social,  political  and  legal  fabric  of  our 

•  ^  "111 
society. 

Some   criteria  for  discrimination  that  would   qualify   for  the   protection   of  non- 
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enumerated  groups  were  specified  in  R.  v.  Turpin:  stereotyping,  historical  disadvantage, 
vubierability  to  political  and  social  prejudice,  and  social,  political  and  legal  disadvantage.  ^^^ 
Based  on  this  review  of  these  two  crucial  equality  judgments,  Martha  Jackman  goes  on  to 
assert  that  the  poor  indeed  fit  the  criteria: 

[T]he  structural  barriers  to  class-based  politics  created  by  executive  govemment  and  federalism,  the 
absence  of  direct  representation  of  the  poor  in  the  legislatures,  their  corresponding  lack  of  direct 
electoral  or  indirect  interest  group  influence,  together  promote  the  political  exclusion  of  the  poor 
which  is  the  central  preoccupation  of  the  discrete  and  insular  minority  based  approach  to  equal 
protection  review  endorsed  by  the  Supreme  Court  in  Andrews  and  Turpin.  ...In  light  of  the  social  and 
economic  stigma  and  marginalization  which  they  experience  individually  and  as  a  group,  in  their 
effective  exclusion  from  political  power,  and  from  full  participation  in  social,  economic  and  political 
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life,  the  poor  clearly  warrant  protection  under  section  15  of  the  Charter. 

There  has  been  some  support  at  a  lower  court  level  for  protecting  groups  that  have 
obstacles  and  interests  similar  or  identical  to  those  of  the  poor  as  a  group.  In  Federated  Anti- 
Poverty  Groups  V.  British  Columbia,  Parrett,  J.  of  the  British  Columbia  Supreme  Court 
stated  that  persons  receiving  income  assistance  constituted  a  discrete  and  insular  minority 
withm  the  meaning  of  s.  15,  citing  their  lack  of  political  influence  as  a  major  criterion  for 
protection.  Similarly,  in  Dartmouth/Halifax  County  Regional  Housing  Authority  v.  Sparks, 
the  Nova  Scotia  Court  of  Appeal,  on  the  basis  oi  Charter  section  15,  struck  down  provisions 
which  excluded  subsidized  tenants  from  enjoying  the  same  eviction  notice  requirements  and 
tenure  rights  as  others.  Protection  in  Ontario  is  now  afforded  under  the  Human  Rights  Code 
based  on  "receipt  of  public  assistance,"  but  only  in  relation  to  accommodation. 

Identifying  as  a  protected  group  one  subgroup  of  the  poor,  who  are  a  subgroup  because 
of  distinct  govemment  treatment  (subsidized  housing  support,  receipt  of  welfare  payments), 
is  not  the  same  as  saying  that  discrimination  against  the  poor  is  prohibited  under  section  1 5  of 
the  Charter.  The  former  is  as  far  as  the  Sparks  case  goes.  The  inclusion  of  poverty  as  an 
unenumerated  ground  of  discrimination  is  a  can  of  worms  courts  are  probably  more  loathe  to 
open.  In  terms  of  protection  for  the  poor  from  the  adverse  impact  of  standardized  testing,  one 
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would  be  asking  courts  to  go  even  one  step  further:  not  only  would  they  have  to  recognize 
direct  discrimination  against  the  poor,  such  as  in  the  specific  legislative  measures  in  the  cases 
above,  but  the  disparate  impact  of  testing  on  access  to  education  and  employment  would  have 
to  be  recognized  as  discrimination.  This  would  open  the  door  to  evaluating  many  policies  in 
our  society  which  adversely  affect  the  poor's  access  to  society's  fruits,  indeed  to  examining 
the  very  fabric  of  our  lives  as  Canadians.  Based  on  the  Supreme  Court's  interpretation  of 
"discrimination"  in  Andrews,  Turpin,  and  Action  Travail,  a  protected  group  is  protected  from 
both  direct  and  adverse  effect  discrimination  (all  or  nothing!)  making  courts  perhaps  even 
more  likely  to  shy  away  from  any  recognition  of  "the  poor"  as  a  protected  group. 

(ii)    Race 

One  of  the  forms  of  discrimination  that  has  been  inadequately  handled  under  the  current 
court  and  human  rights  structures  is  racial  discrimination.  This  point  is  emphasized  in  a 
recent  study  of  racial  discrimination  law  in  Canada  edited  by  Errol  Mendes.  Race 
complaints  are  the  ones  that  are  most  likely  to  be  dismissed  and  least  likely  to  make  it  to  a 
board  of  inquiry  under  the  federal  and  provincial  human  rights  codes.  It  is  unlikely  that  there 
are  few  legitimate  race  complaints  and  more  likely  that  the  current  legal  framework  is  not 
suited  to  deal  with  such  complaints. 

In  a  leading  decision  on  race  discrimination  in  Canada  it  is  suggested  that  racial 
discrimination  by  its  nature  in  modem  society  is  covert  and  harder  to  prove.  Indeed,  race 
complaints  must  be  established  more  by  inference  than  by  hard  documentary  evidence.  This 
issue  is  well  summarized  in  the  following  quote  from  Errol  Mendes'  book: 

On  the  question  of  evidence,  the  tribunal  stated,  "one  has  to  assess  circumstantial  evidence  in 
order  to  identify  as  was  described  in  the  Basi  case,  'the  subtle  scent  of  discrimination.'"  When  the 
tribunal  was  convinced  that  at  least  one  factor  in  the  Complainant's  treatment  was  his  race,  they 
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made  an  extensive  compensatory  award,      [footnotes  omitted] 

It  is  the  lack  of  documentary  evidence  m  a  race  complaint  that  often  proves  fatal  to  the 
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success  of  these  complaints.  One  of  the  reasons  for  this  is  that  the  problem  is  often 
systemic  rather  than  an  isolated  act  of  discrimination.  This  kind  of  systemic  discrimination  is 
not  only  harder  to  prove  but  it  does  not  fit  well  within  the  existing  human  rights  framework. 
In  Errol  Mendes'  book,  reference  is  made  to  the  need  to  apply  a  "smell  tesf  to  these  kinds  of 
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complaints  rather  than  the  usual  more  stringent  standards.      In  Forsyth  v.  Matsqui  (District ) 
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Racial  Discrimination  Law  and  Practice,  supra  n.  48. 
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the  B.C.  Human  Rights  Council  stated  that  the  standard  to  be  used  for  such  circumstantial 
evidence  is  "[an]  inference  of  discrimination... where  the  evidence  offered  in  support  of  it 
renders  such  an  inference  more  probable  than  other  possible  inferences  or  hypotheses." ^^^ 

The  problems  associated  with  proving  a  racial  complaint  are  particularly  important  and 
of  concern  for  this  report  because  they  are  relevant  to  the  testing  situation  in  two  respects. 
First,  many  tests  do  discriminate  on  the  basis  of  race  or  related  grounds  such  as  ethnic  origin 
or  ancestry.  Second,  like  racial  complaints,  most  problems  with  standardized  tests  are 
systemic  in  nature  and  difficult  to  prove.  The  problems  of  discrimination  are  usually  covert 
rather  than  overt  in  nature. 

The  forms  of  adverse  effect  discrunination  with  the  longest  U.S.  jurisprudential  history 
arise  out  of  racism  and  sexism.  These  are  enumerated  areas  where  it  will  be  perhaps  easier  for 
Canadian  judges  to  address  disparate  impacts  and  order  remedies  regarding  testing  than  in  the 
area  of  socio-economic  obstacles,  or  those  of  intersectional  subgroups.  However,  as  discussed 
above,  there  are  some  problems  which  are  unique  to  race  complaints.  Further,  adverse  impact 
claims  somewhat  analogous  to  those  arising  in  the  testing  context  have  not  been  successful. 
In  S.(M.K.)  V.  Nova  Scotia  (Minister  of  Community  Services),      the  Nova  Scotia  Supreme 
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Court  Appeal  Division  decided  that  even  though  the  Children 's  Services  Act  regarding  the 
apprehension  of  children  had  a  greater  impact  on  native  people  than  on  other  Nova  Scotians, 
the  impugned  provisions  were  applied  equally  and  were  aimed  at  protecting  children.  They 
were  thus  held  not  to  infringe  section  15.  This  same  sort  of  "similarly  situated"  reasoning 
could  be  applied  to  reject  claims  based  on  the  adverse  impact  of  testing.  However,  one  of  the 
main  things  testing  claims  have  going  for  them,  as  opposed  to  other  analogous  but  more 
novel  claims,  is  their  history  of  acceptance  as  discriminatory  in  the  U.S. 

Many  studies  have  shown  that  members  of  some  minority  groups  tend  to  score  lower  on 
a  variety  of  commonly  used  ability  tests  than  do  members  of  the  white  majority  of  North 
America.  The  now  famous  Coleman  study  provided  evidence  that  the  largest  difference 
in  group  averages  in  elementary  through  high  school  students  was  between  blacks  and  whites. 
In  terms  of  the  distribution  of  scores  for  whites,  the  average  score  for  blacks  was  roughly  one 
standard  deviation  below  the  average  for  whites.  These  results  are  typical  of  those  found  in 


123 
124 

125 
126 
127 


(1988),  10  C.H.R.R.  D/5854  (B.C.  Human  Rights  Council)  at  5857. 

(1988),  86  N.S.R.  (2d)  209  (Co.Ct.),  affd  (1989),  88  N.S.R.(2d)  418  (S.C,  A.D.),  leave  to  appeal  to  S.C.C.  refused 
(1989),92N.S.R.  (2d)360. 

S.N.S.  1976,  C.8. 

Riley,  supra  n.  2,  at  139;  see  also  supra  n.  2. 

Coleman,  J.S.,  Campbell,  E.Q.,  Hobson,  C.J.,  McPortland,  J.,  Mood  A.M.,  Weinfeld  F.D.  and  York,  R.L.  Equality 
of  Educational  Opportunity  (U.S.  Dept.  of  Health,  Education  and  Welfare:  Washington  D.C.,  1966). 
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Other  studies.      The  potential  for  substantive  adverse  impact  is  not  limited  to  blacks.  Other 
racial  and  ethnic  minority  groups  have  average  test  scores  well  below  those  of  whites. 

With  differences  of  such  magnitude,  it  becomes  important  to  determine  the  degree  to 
which  differences  in  test  scores  reflect  differences  in  performance  on  the  job  or  at  school. 
Long  term  consequences  need  to  be  considered  in  evaluating  and  endorsing  test  use,  besides 
the  conventional  short  term  correlation  used  in  current  validity  testing.  This  is  necessary  if 
human  rights  guarantees  are  to  be  useful  in  elmiinating  structural  barriers  to  equal 
opportunity,  rather  than  simply  punishing  employers  and  educators  who  discriminate  on  a 
case  by  case  basis.  There  is  a  vital  need  for  systemic  analysis  in  this  area. 

It  is  interesting  that  many  native  groups  do  much  better  on  spatial  tests  than  do  whites. 
However,  if  these  spatial  tests  are  embedded  in  language,  and  are  therefore  linguistic  tests, 
the  whites  score  higher  than  the  non-whites.  The  dependence  of  Western  culture  on  linguistic 
and  mathematical  skills  is  so  pervasive  that  it  is  often  forgotten  that  there  are  other  forms  of 
intelligence,  some  of  which  cannot  be  tested  at  all.  The  psychological  testing  movement  is 
an  attempt  to  measure  psychological  processes,  so  it  is  only  natural  that  it  should  end  up 
measuring  that  which  is  most  readily  measured,  namely  discrete  statements.  Verbal  processes 
lend  themselves  nicely  to  quantification,  which  is  one  reason  we  measure  them  so  much,  as 
opposed  to  other  abilities.  Feelings  and  creativity  are  often  impossible  to  objectify  and 
therefore  are  left  out  of  quantifying  tests.  These  tendencies  lead  to  a  definition  of  intelligence 
and  aptitude  that  are  tautologous:  "intelligence"  is  what  intelligence  tests  measure;  "aptitude" 
is  what  aptitude  tests  measure.  These  tautologies  operate  to  the  detriment  of  racial  and 
other  marginalized  groups. 

Solutions  to  testing's  adverse  impact  on  racial  groups  are  put  further  out  of  reach  by  the 
legal  problems  described  by  Gibbs: 

Discrimination  on  the  basis  of  race  has  become  more  covert  and  systemic  than  ever  before,  leaving 
one  to  conclude  that  through  our  institutions  and  laws,  society  condones  racist  behaviour.  The  first 
Charter  cases  invoking  s.  1 5  in  the  context  of  racial  discrimination  have  only  recently  been  decided 
by  the  courts  with  none  going  in  favor  of  the  complainants.  The  vast  majority  of  human  rights 
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complaints  are  rejected  at  the  Commission's  investigatory  stage  and  never  make  it  to  a  hearing. 

The  basic  problems  facing  racial  complainants  are  compounded  in  the  testing  context  by 
the  complex  burden  of  impugning  what  many  decision-makers  see  as  an  "objective"  selection 
device. 
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Riley,  supra  n.  2,  at  140. 

Ibid. 

See,  generally,  Luther,  M.  and  Quarter,  J.,  The  Genie  in  the  Lamp:  Intelligence  Testing  Reconsidered,  (2nd  cd.) 
(North  York:  Captus  Press,  1988). 

See  discussion  in  Riley,  supra  n.  2,  at  3. 

Gibbs,  supra  n.  47,  at  3-63. 
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(iii)   Gender 

Many  widely  used  standardized  tests  produce  substantially  different  scores  for  men  and 
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women  as  groups,  with  women  showing  lower  scores.  Three  of  the  best  documented  areas 
in  which  tests  adversely  impact  women  are  mechanical  aptitude  tests  (see  discussion  of 
Action  Travail  in  Chapter  2),  the  battery  of  tests  used  for  admissions  in  higher  education/^"^ 
and  tests  used  for  vocational  counselling,  placement  and  educational  course  selection.  ^^^ 
Gender  differentials  are  documented  as  even  greater  for  women  of  color,  who  also  tend  to  do 
more  poorly  than  their  white  female  classmates. 

In  the  area  of  post-secondary  admissions  testmg,  the  score  differentials  between  men 
and  women  directly  affect  access  to  educational  opportunities  and  scholarships.  For  example, 
60  to  65%  of  the  prestigious  National  Merit  Scholarships  are  consistently  awarded  to 
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males.  In  New  York,  about  half  as  many  women  as  men  win  scholarships  on  the  basis  of 
SAT  scores,  even  though  women  get  higher  college  and  high  school  grades.  ^^^  Evidence  also 
suggests  that  women  adjust  their  educational  expectations  based  on  these  scores  and  apply  to 
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less  competitive  colleges  than  their  grades  might  warrant.  However,  as  Connor  and 
Vargyas  point  out,  little  is  known  about  the  precise  influence  of  post-secondary  admission 
test  scores  on  women's  educational  achievements,  as  is  true  for  many  aspects  of  the  effects  of 
tests  on  women. 

There  are  also  no  clear  answers  as  to  why  males  and  females  perform  differently  on 
these  tests.  As  one  analyst  wrote,  "it  can  be  argued  that  such  tests  are  gender  biased,  both  in 
their  questions,  which  do  not  draw  on  social,  female-oriented  spheres  of  knowledge,  and  in 
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Until  recently,  it  had  been  widely  held  by  psychologists  that  women  performed  better  on  tests  of  verbal  ability. 
Research  done  in  the  late  1980's  has  discredited  this  view:  See  Carol  Nagy  Jacklin,  "Female  and  Male:  Issues  of 
Gender"  (1989)  44  Am.  Psychologist  127;  Alan  Feingold,  "Cognitive  Gender  Differences  are  Disappearing" 
(1988)  43  Am.  Psychologist  95;  Gita  Z.  Wilder  And  Kristin  Powell,  Sex  Differences  In  Test  Performance:  A 
Survey  of  the  Literature,  College  Board  Report  No.  89-3  (CEEB,  1989). 

See,  for  example,  Phyllis  Rosser,  The  SAT  Gender  Gap:  Identifying  the  Causes  (Center  for  Women  Policy 
Studies,  1989);  Nancy  W.  Burton,  Trends  in  the  Verbal  Scores  of  Women  Taking  the  SAT  in  Comparison  to  trends 
in  Other  Voluntary  Testing  Programs,  4  (1987)  (on  file  with  National  Women's  Law  Center,  originally  presented 
at  the  annual  meeting  of  the  American  Educational  Research  Association). 

See  Katherine  Connor  and  Ellen  J.  Vargyas,  "The  Legal  Implications  of  Gender  Bias  in  Standardized  Testing" 
(1992)  7  Berkeley  Women's  Law  Journal  13  at  17. 

Leonard  Ramist  and  Solomon  Arbeiter,  Profiles,  College-Bound  Seniors  1985  (CEEB,  1986);  Rosser,  supra 
n.  134,  at  26. 

Rosser,  ibid.,  at  85. 

Riley,  supra  n.  2,  at  139. 

See  Connor  and  Vargyas,  supra  n.  135,  at  20  (citing  Ernest  L.  Boyer,  College,  The  Undergraduate  Experience  in 
America  (Harper  &  Row,  1987). 

Connor  and  Vargyas,  ibid.,  at  21 . 
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their  multiple  choice  format,  which,  by  demanding  a  single  answer  from  a  set  of  often 
mutually  exclusive  possibilities,  does  not  allow  for  women's  interactive,  socially  responsive 
way  of  solving  problems."  Connor  and  Vargyas  list  some  possibilities  but  also  caution  that 
while  theories  abound,  score  differentials  are  largely  unexplained.  Possibilities  include  the 
context  of  the  questions,  the  tune-constrained  nature  of  the  tests,  the  impact  of  the  guessing 
penalty,  and  the  differential  impact  of  particular  test  items  on  males  and  females  and  majority 
and  minority  test  takers.  One  explanation  that  is  frequently  proffered  (and  has  been  used  by 
at  least  one  Canadian  arbitrator  as  a  basis  for  not  finding  a  test  unfair  )  is  that  women  take 
fewer  higher-level  math  and  science  courses  and  generally  pursue  a  less  academically 
rigorous  course  schedule  than  men.  However,  the  available  U.S.  literature  shows  that  course- 
taking  differences  are  minimal  and  in  any  case  did  not  explain  differing  test  scores. 

What  is  the  validity  of  post-secondary  admissions  tests  for  women?  Studies  strongly 
suggest  that  certain  tests  predict  differently  for  women;  that  is,  a  score  for  a  male  means 
something  different  than  the  same  score  for  a  female.  The  SAT  has  been  used  as  a  prime 
example  of  this.     As  Connor  and  Vargyas  note: 

The  College  Board  itself  has  acknowledged  the  predictive  differences  by  gender  and  has 
recommended  that  they  "can  be  eliminated  by  using  separate  prediction  equations  for  each  sex, 
rather  than  a  single  equation  based  on  the  total  group."  No  studies  have  been  identified  regarding 
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Squire,  C,  Significant  Differences  (Routledge:  London,  1989)  at  45-46. 

Connor  and  Vargyas,  supra  n.  136,  at  26-27.  They  also  note  research  supporting  the  following  (at  n.67):  that 
women  do  better  on  test  questions  that  are  related  to  each  other  and  are  placed  within  a  larger  context,  that  deal 
with  human  relationships  and  the  humanities,  on  antonyms  with  nouns  and  items  that  are  more  abstract;  that 
women  are  more  likely  to  choose  the  "I  don't  know  "  option  more  than  men;  that  women  are  more  likely  to 
encounter  problems  with  time  constraints,  especially  in  math  sections. 

Some  analysts  have  argued  that  test  publishers  control  these  differentials  by  including  different  types  of  questions: 
See  Carol  Dwyer,  "The  Role  of  Tests  and  Their  Construction  in  Producing  Apparent  Sex-Related  Differences",  in 
Michele  Andrisin  Wittig  and  Anne  Peterson  (eds.)  Sex-Related  Differences  in  Cognitive  Functioning  at  340 
(Academic  Press  1979);  T.  Donlon,  M.  Hicks  and  M.  Wallmark,  "Sex  Differences  in  Item  Responses  on  the 
Graduate  Record  Examination"  (1980)  4  Applied  Psych  Measurement  9. 

Re  PCL  Packaging  Ltd.  and  Energy  and  Chemical  Workers  Union,  Local  593  (1983),  11  L.A.C.  (3d)  333 
(O'Shea). 

See  Rosser,  supra  n.  136  at  49;  Wilder  and  Casserly,  Young  SAT  -Takers. Two  Surveys,  College  Board  Report  No. 
88-1  (CEEB,  1988);  Clark  and  Grandy,  Sex  Differences  in  Academic  Performance  of  Scholastic  Aptitude  Test 
Takers,  College  Board  Report  No.  84-8  (CEEB,  1984);  and  Susan  Gross,  Participation  and  Performance  of 
Women  and  Minorities  in  Mathematics  (Dept.  of  Ed.  Accountability,  1988)  where  female  high  school  students 
taking  the  same  math  classes  as  males  received  substantially  lower  test  scores  (cited  in  Connor  and  Vargyas,  supra 
n.  135,  at  26). 

Connor  and  Vargyas,  supra  n.  135,  at  29. 

See  Rosser,  supra  n.  135;  Kate  Ruth  Sheehan,  "The  Relationship  of  Gender  Bias  and  Standardized  Tests  to  the 
Mathematics  Competency  of  University  Men  and  Women"  (Apr.  1989)  unpublished  doctoral  dissertation,  cited 
by  Connor  and  Vargyas,  supra  n.  136,  at  note  81 . 
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whether  admissions  officers  follow  this  advice... Certainly  grave  problems  are  presented  by  those 


institutions  which  use  across  the  board  SAT  cutoff  scores  for  determining  admissions... 
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Sex  segregation  continues  to  be  a  problem  in  the  area  of  vocational  training  as  well.  In 
the  United  States,  little  has  improved  in  the  last  fifteen  years.  Females  are  overwhehningly 
concentrated  in  training  for  low- wage,  non-technical,  traditionally  female  job  paths.  A 
common  vocational  aptitude  test  used  in  Canada,  the  DAT,  not  surprisingly  shows  substantial 
sex  differences  in  scoring. 

Although  labelled  "aptitude"  tests,  these  tests  actually  inventory  experience  and  learned 
skills.  It  has  been  argued,  then,  that  instead  of  identifying  potential  and  expanding 
opportunities,  what  these  tests  do  is  actually  narrow  them.  "Interest  inventories"  typically 
require  test-takers  to  rate  themselves  in  a  number  of  areas.  Research  has  shown  that  sex 
stereotypes  regarding  career  begin  operating  at  a  very  young  age,  and  persist  through  the 
highest  educational  levels.      This  has  potential  to  skew  results.  Women  also  tend  to  underrate 
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their  skills,  especially  when  it  comes  to  stereotypically  "male"  areas.      There  is  also  little 
validation  evidence  regarding  women  for  these  tests. 

(iv)    Ethnic  Origin,  Place  of  Origin  and  First  Language 

Under  the  Ontario  Code,  place  of  origin  and  ethnic  origin  are  specifically  enumerated 
grounds  of  protection.  First  language  is  not.  Under  Charter  section  15,  national  or  ethnic 
origin  are  specifically  enumerated  but  first  language  is  not.  First  examined  below  will  be  the 
adverse  impact  of  testing  on  those  without  high  levels  of  English  proficiency,  and  whether 
they  are  protected  under  human  rights  legislation.  Second,  the  impact  of  cultural  differences 
based  on  origin  will  be  reviewed. 

One  difficulty  for  immigrants  and  others  who  don't  speak  English  as  their  first  language 
arises  because  of  the  role  of  language  skills  in  testing.  The  linguistic  demands  of  the  usual 
paper-and-pencil  test  may  well  reduce  its  predictive  power  when  the  job  in  question  does  not 
actually  requu-e  a  high  degree  of  verbal  skill,  as  in  the  case  of  firefighting,  for  example.  In 
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Connor  and  Vargyas,  supra  n.  135,  at  30. 

See  John  G.  Wirt,  et.  al..  Summary  of  Findings  and  Recommendations:  National  Assessment  of  Vocational 
Education  Final  Report  57  (National  Assessment  of  Vocational  Education  1989);  Helen  S.  Farmer  and  Joan 
Seliger  Sidney,  "Sex  Equity  in  Career  and  Vocational  Education",  in  Susan  Klein  (ed.).  Handbook  for  Achieving 
Sex  Equity  through  Education  342  (John  Hopkins  U.  Press,  1985). 

George  K.  Bennett,  Harold  G.  Seashore,  and  Alexander  Wesman,  Differential  Aptitude  Tests:  Administrator's 
Handbook  19-27  (Psychological  Corp.,  1982). 

Connor  and  Vargyas,  supra  n.  135,  at  27  and  37. 

N.  Betz  and  L.  Fitzgerald,  The  Career  Psychology  of  Women  (Academic  Press,  1987)  at  31-35. 

Ibid.,  at  115.  See  also  C.  Lunnenborg,  "Systematic  Biases  in  Brief  Self-Ratings  of  Vocational  Qualifications" 
(1982)  20  J.  Vocational  Behav.  255;  K.  Bailey  and  J.  Lazar,  "Accuracy  of  Self-Ratings  of  Intelligence  as  a 
Function  of  Sex  and  Level  of  Ability  in  College  Students"  (1986)  129  J.  Genetic  Psych.  279. 
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this  regard,  high  test  scores  are  significant,  but  low  ones  may  or  may  not  be,  something  that 
employers  should  be  regarding  as  significant.  Employers  should  keep  this  point  in  mind  in 
order  to  avoid  erecting  unnecessary  barriers  to  employment.  This  same  point  may  be  made  in 
respect  to  post-secondary  admissions  tests,  such  as  the  Law  School  Admission  1  est  (LSAT) 
where  many  people  who  score  below  the  normal  cutoff  point  will  be  perfectly  competent  and 
effective  lawyers. 

An  October  1989  Statistics  Canada  survey  found  that  30%  of  adults  bom  outside 
Canada  have  limited  English  reading  and  writing  abilities.  Looking  only  at  immigrants 
arriving  since  1983,  40%  have  limited  English.      According  to  Marc  Antony  Drumbl: 

Although  many  people  with  a  lack  of  language  proficiency  can  fulfil  job  responsibilities  with 
minimal  accommodation,  societal  attitudes  about  the  incompetence  of  "illiterates"  prevent  them 
from  doing  so.  For  example,  blanket  English  language  tests  increasingly  imposed  by  employers 
and  unions  eliminate  "illiterate"  persons  from  jobs  for  which  language  proficiency  may  not  be  a 
bona  fide  occupational  qualification.  DesLauriers  estimates  that  in  Canada,  40%  of  all  employers 
have  language,  arithmetic,  or  writing  tests  that  are  considered  in  an  applicant's  evaluation.  As 
many  of  60%  of  manual  jobs  in  Canada  have  literacy  prerequisites.  Approximately  15%  of 
applicants  are  turned  away  from  such  jobs  due  to  lack  of  language  proficiency,  even  though  the 
proficiency  tested  for  is  not  related  to  the  work  required. 

Both  immigrants  from  countries  where  English  is  not  the  dominant  language  and 
mother-tongue  speakers  of  indigenous  languages  are  likely  to  suffer  testing  disadvantages  in 
Canada  due  to  their  lack  of  fluency  in  English.  Further,  even  immigrants  from  English- 
speaking  countries  may  speak  a  non-standard  variety  of  English  as  their  first  language.  This 
would  include  groups  from  India,  the  Caribbean  and  Africa.  It  is  important  to  note  that  those 
who  speak  a  variant  of  standard  English  also  often  come  from  historically  disadvantaged 
racial  or  socio-economic  groups  withm  their  own  countries.  These  immigrants,  therefore, 
may  be  facing  multiple  barriers  to  equality,  compounded  by  a  lack  of  fluency  in  English. 

Teresa  Scassa  describes  the  situation  for  those  faced  with  fluency  requirements  in  the 
employment  context: 

It  is  fair  to  admit  that  some  jobs  do  require  fluent  dominant  language  skills;  nevertheless,  not  all 
requirements  set  by  particular  employers  necessarily  have  a  rational  bearing  on  the  nature  of  the 
work  to  be  performed  and  the  real  skills  required  for  the  job.  Unexamined  language  standards  in  the 
employment  context  can  have  an  insidious  effect  on  the  stratification  of  the  labour  force.  Highly 
skilled,  highly  paid  jobs  traditionally  held  by  members  of  the  dominant  ethnic  or  linguistic  group 
have  de  facto  language  standards  which  may  restrict  entry  into  that  market  to  those  who  express 
themselves  in  a  manner  consistent  with  the  dominant  ethnic  and  linguistic  group.  This  situation  is 
exacerbated  in  hard  economic  times,  when  employers  become  more  "selective"  about  hiring,  even  in 
so-called  unskilled  labour  markets.  Greater  selectivity  often  means  that  some  form  of  linguistic 
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Please  see  discussion  in  R.C.  DesLauriers,  L'impact  des  employes  analphahetes  sur  les  enterprises  canadiennes 
(Centre  de  perfectionnement  des  resources  humaines  du  Conference  Board  du  Canada,  1990). 

Marc  Anthony  Drumbl,  "Illiteracy,  Disempowcrment  and  Injustice:  How  the  Ontario  Human  Rights  Code  Can 
Protect  People  With  Low  Literacy  Skills"  (1993)  4  Windsor  Rev.  of  Legal  and  Social  Issues  107,  at  1 16. 
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evaluation  or  interview  becomes  part  of  the  job  application  process.  All  things  being  equal, 
candidates  with  greater  fluency  are  selected  -  even  where  the  job  requires  no  particular  language 
skills. 

The  use  of  direct  English  fluency  requirements,  then,  leads  to  the  reinforcement  of 
systemic  discrimination.  How  much  more  insidious  is  the  use  of  verbal  ability-based  tests  as 
entry-ways  not  only  to  employment  but  also  to  the  very  education  that  could  lead  to 
opportunities  for  higher  paying  professional  jobs?  These  professional  jobs  are  traditionally 
the  territory  of  fluent  speakers  of  the  dominant  language. 

Both  in  Ontario  and  in  Canada  generally  there  has  been  little  litigation  on  behalf  of 
individuals  suffering  discrimination  on  the  basis  of  language  proficiency  and/or  national 
origin.  One  Ontario  Board  decision,  Romano  v.  North  York  (City)  Board  of  Education,^^^ 
avoids  addressing  language  discrimination  in  terms  of  adverse  impact  on  ethnic  groups. 
There,  the  Board  held  that  the  requirement  for  English  proficiency  in  the  case  of  an  applicant 
for  a  school  bus  driver's  position  was  not  a  bona  fide  occupational  qualification. 
Nevertheless,  the  Board  rejected  the  idea  that  this  constituted  adverse  discrimination  on  the 
basis  of  the  applicant's  ethnic  origin: 

There  is  simply  no  basis  for  finding  that  English  language  proficiency  requirements... impact  in 
any  special  way  on  individuals  because  they  are  of  Italian  origin.  Rather  those  requirements 
impact  heavily  on  those  who  have  limited  educational  tools  and  time  to  overcome  language 
difficulties.  They  would  impact  heavily  on  those  individuals  born  in  Canada  who  remain 
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functionally  illiterate. 

In  the  few  cases  arising  in  British  Columbia,  however,  this  reasoning  was  not  employed. 
Remedies  for  what  may  or  may  not  have  been  strictly  "literacy"  discrimination  have  indeed 
been  given  on  the  basis  of  adverse  impact  on  explicitly  protected  groups:  ancestry  and  place 
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of  origm. 

Where,  at  least  at  the  lower  court  levels,  there  seems  to  be  so  much  confusion  about 
adverse  impact,  it  seems  hard  to  expect  courts  to  take  the  leap  of  not  only  understanding 
language  proficiency  requirements  as  adverse  impact  discrimination,  but  also  the  use  of 
standardized  tests  that  are  heavily  predicated  upon  and  sometimes  test  for  English  verbal 
ability  as  discriminatory.  Part  of  the  problem  is  the  courts'  failure  to  recognize  this  kind  of 
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Teresa  Scassa,  "Language  Standards,  Ethnicity,  and  Discrimination,"  (1994)  26  Canadian  Ethnic  Studies  105  at 
108-109. 

( 1 987),  8  C.H.R.R.  D/4347  (Ont.  Bd.  of  Inq.). 

Ibid.,  at  4358.  Unfortunately  this  approach  was  affirmed  in  a  brief  judgement  by  the  Ontario  Divisional  Court: 
(1988),  10  C.H.R.R.  D/5807. 

See  Cornejo  v.  Opus  Building  Corporation  (1991)  14  C.H.R.R.  D/167  (B.C.H.R.C);  also  Dhaliwalv.  B.C.  Timber 
Ltd  (1983),  4  C.H.R.R.  D/1520  (B.C.  Bd.  of  Inq.);  In  Grewal  v.  Fletcher  Challenge  Canada  Ltd  (1991)  14 
C.H.R.R.  D/161  (B.C.H.R.C),  English  proficiency  was  found  not  to  be  a  bona  fide  occupational  requirement  for  a 
mill  worker. 
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impact  as  violating  the  rights  of  a  protected  group  (for  example,  in  Romano)  on  the  basis  of 
national  origin.  Scassa  describes  the  problem: 

...[N]on-standard  speakers  tend  to  fall  within  categories  already  recognized  as  being  particularly 
subject  to  discrimination... Language  difference  can  be  an  element  of  the  racism  and  discrimination 
faced  by  these  groups,  and  indeed  in  some  cases  the  elements  of  discrimination  are  so  intertwined  it 
is  difficult  to  separate  language  use  from  other  motivations  for  discrimination. 


A  further  problem  is  that  given  the  force  of  official  language  rhetoric,  where  language  is  not  a 
prohibited  ground  of  discrimination,  many  individuals  not  hired  or  fired  because  of  their  level  of 
fluency... may  not  realize  that  arbitrary  standards  can  form  the  basis  for  a  human  rights 
complaint... [W]here  human  rights  commissions  themselves  have  not  worked  through  the  relationship 
between  language  and  national  or  ethnic  origin  discrimination,  any  such  complaints  may  be 
dismissed  as  unfounded. 

One  of  the  reasons  that  the  language  discrimination  cases  are  particularly  interesting  is 
that  they  raise  many  of  the  same  issues  that  testing  raises.  First,  the  discrunination  in  this  area 
is  largely  systemic  and  in  most  cases  not  intentional.  There  is  a  tacit  assumption  that  fluency 
in  English  is  vital  to  most  jobs,  when  in  fact  it  may  not  be  vital  for  some  jobs.  This  is 
comparable  to  some  of  the  assumptions  made  about  how  to  assess  competence  or  aptitude 
through  testing.  Second,  the  language  discrimination  cases,  like  the  testing  cases,  fail  to  take 
account  of  the  potential  for  people  to  overcome  any  deficiencies  by  simple  remedial  work. 
The  low  success  rate  in  cases  of  alleged  language  discrimination  does  not  bode  well  for  the 
prospects  of  testing  cases  in  the  current  human  rights  structure. 

French/English  differences  have  not  yet  become  a  major  issue  in  testing,  but  the 
potential  social  and  political  implications  of  any  adverse  impact  in  this  area  would  have  far 
reaching  consequences  for  Canada.  The  Canadian  Psychological  Association's  Testing 
Guidelines  of  1986  state  that  when  tests  are  produced  for  both  official  languages,  each 
linguistic  version  must  be  developed  using  an  acceptable  methodology.  When  the 
characteristic  being  measured  is  different  at  the  linguistic  level,  as  with  vocabulary,  the  two 
versions  should  be  developed  separately  but  in  tandem.  When  the  characteristic  being 
measured  is  non-linguistic,  it  may  be  acceptable  to  translate  the  test  from  one  language  to 
another. 

With  respect  to  differences  between  the  French  and  English  languages  and  cultures  in 
Canada,  there  have  been  no  cases  to  date  that  challenge  selection  tests  as  having  adverse 
impact  upon  francophones.  There  are  two  main  reasons  this  has  not  happened.  Large 
organizations  such  as  the  Canadian  Armed  Forces  often  set  specific  hiring  quotas  to  ensure 
francophones  are  well  represented.  Second,  initial  research  in  this  area  has  shown  that  well- 
constructed  selection  tests  provide  unbiased  estimates  of  performance  for  candidates  of  both 
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these  cultural  groups.      Lack  of  overt  test  bias,  however,  does  not  necessarily  guarantee  that 
adverse  impact  will  not  be  associated  with  a  test,  and  the  situation  bears  watching. 

Those  from  non-dominant  cultural  groups,  especially  those  with  origins  outside  the 
English-speaking  world,  suffer  from  systemic  discrimination  against  their  culture  in  subtle 
ways,  mcluding  the  way  they  may  be  graded  for  personality  traits  in  interviews  and 
standardized  tests.  An  Ontario  board,  in  Malik  v.  Ontario  (Minister  of  Government 
Services),  appeared  somewhat  confused  as  to  what  it  takes  to  establish  a  prima  facie  case  in 
terms  of  a  group's  characteristics  which  affected,  in  this  case,  the  results  of  subjective 
interviewing.  There,  it  was  argued  that  the  complainant's  ethnic  background  made  him  score 
lower  in  measures  of  assertiveness  and  initiative  because  of  the  greater  deference  shown 
authority  figures  in  his  society.  No  statistical  evidence  of  this  was  submitted.  The  board 
stated: 

In  the  circumstances,  it  would  not  be  helpful  or  realistic  to  impose  a  flat  bar  against  the  use... of 
expert  opinion  to  establish  the  disproportionate  impact  of  a  particular  requirement.  However,  it  must 
be  remembered  that  the  evidence  must  still  enable  the  plaintiff  to  make  out  a  prima  facie  case  of 
disproportionate  impact  on  the  members  of  a  protected  group. 

Although  the  Commission  tried  to  deal  somewhat  generally... what  its  submission  really 
amounted  to  was  that  Mr.  Malik  was  a  group  of  one  -  with  certain  characteristics  -  and  that  the 
interview  method  was  unfairly  hard  on  this  group.  One  must  show  something  more  than  this  in 
order  to  show  indirect  discrimination  arising  from  a  superficially  neutral  requirement. 

This  sort  of  reasoning  was  also  applied  ten  years  later  in  1991  in  Bhadauria,  where  a 
South  Asian  was  unsuccessful  in  his  claim  that  a  selection  process  that  relied  heavily  on 
interviews  was  discriminatory  because  South  Asians  find  it  more  difficult  to  speak  assertively 
in  the  presence  of  authorities.  In  a  more  recent  case  than  Bhadauria,  an  Ontario  Board  of 
Inquiry  did  come  to  a  very  different  sort  of  conclusion  about  discrimination  and  cultural 
identity,  although  no  interviewing  or  testing  issue  was  involved.  In  Wong  v.  Ottawa  Board  of 
Education  (No. 3),  the  Board  found  that  the  Ottawa  Board  of  Education  discriminated 
against  Anthony  Wong  when  they  classified  him  as  a  "surplus"  teacher  based  on  a  narrow 
view  of  what  qualifies  as  "contributing  to  extra-curricular  activities."  Mr.  Wong  kept  his 
classroom  open  over  the  lunch  hour  and  before  school  in  order  to  provide  extra  time  and 
assistance  to  his  students.  The  Board  of  Education  focused  on  committee  work  in  their 
evaluation  of  teachers'  contributions  to  extra-curricular  activities.  The  Board  of  Inquiry 
accepted  evidence  that  persons  of  Chinese  origin  are  more  likely  to  participate  in  activities 
directly  related  to  education,  such  as  spending  extra  time  with  students  because  education  is 
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highly  valued  in  Chinese  culture,  and  that  they  are  less  likely  to  be  involved  in  school 
activities  of  a  social  nature.  The  Board  accepted  that  Mr.  Wong's  inhibitions  regarding  social 
activities  and  predilection  for  spending  extra-curricular  time  helping  students  academically 
were  a  function  of  his  Chinese  culture  and  ethnic  origin.  The  Board  found  that  the  failure  to 
consider  extra-curricular  activity  relevant  to  those  of  a  particular  ethnic  origin  constituted 
adverse  impact  discrimination.  If  this  approach  becomes  more  common,  as  opposed  to  the 
Malik  approach,  it  may  become  easier  to  challenge  testing,  particularly  personality  testing,  on 
the  basis  of  ethnic  origin  or  of  other  protected  groups  that  share  cultural  characteristics. 

(v)     Disability 

Those  with  disabilities  that  affect  their  test-taking  abilities  are  at  a  double  disadvantage 
when  it  comes  to  standardized  psychological  tests.  First,  people  in  that  group  suffer  the 
depressed  scores  shown  by  women  and  various  minorities  when  compared  to  those  of  the 
dominant  group.  But,  second,  the  disabilities  involved  may  prevent  someone  from  even 
"stepping  up  to  the  plate."  Taking  a  standard  format  pencil  and  paper  test  is  simply  not  in  the 
realm  of  possibilities  for  some  disabled  people.  The  negative  impact  on  education  and 
employment  opportunities  is  easily  imagined.  A  further  problem  arises  when  personality- 
based  tests  are  used.  These  tests  seek  to  identify  those  with  appropriate  personality  traits  for 
particular  jobs.  They  may  screen  out  those  suffering  from  a  variety  of  mental  and  physical 
disabilities,  without  compelling  safety  or  efficiency  reasons.  For  example,  test  items  may 
screen  for  such  characteristics  as  trembling,  frequent  digestive  upset,  headaches  or  insomnia, 
assuming  they  are  correlated  with  the  construct  of  "nervousness."  But  these  are  common 
symptoms  of  various  disabilities,  and  those  having  them  would  be  unfairly  screened  out  as 
"nervous"  or  "anxiety-prone." 

Those  with  disabilities  are  protected  against  discrimination  under  Part  I  of  the  Ontario 
Human  Rights  Code,  with  an  important  exception  that  will  be  discussed  below.  The  operative 
word  m  the  Code  is  "handicap."  Section  10(1)  provides  that: 

"because  of  handicap"  means  for  the  reason  that  the  person  has  or  has  had  or  is  believed  to  have  or 
have  had, 

(a)  any  degree  of  physical  disability,  infirmity,  malformation  oi  disfigurement  that  is  caused 
by  bodily  injury,  birth  defect  or  illness  and,  without  limiting  the  generality  of  the 
foregoing,  including  diabetes  mellitus,  epilepsy,  any  degree  of  paralysis,  amputation,  lack 
of  physical  co-ordination,  blindness  or  visual  impediment,  deafness  or  hearing 
impediment,  muteness  or  speech  impediment,  or  physical  reliance  on  a  dog  guide  or  on  a 
wheelchair  or  other  remedial  appliance  or  device, 

(b)  a  condition  of  mental  retardation  or  impairment, 

(c)  a  learning  disability,  or  a  dysfunction  in  one  or  more  of  the  processes  involved  in 
understanding  or  using  symbols  or  spoken  language, 

(d)  a  mental  disorder  or, 
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(e)    an  injury  or  disability  for  which  benefits  were  claimed  or  received  under  the  Workers ' 
Compensation  Act; 

It  is  imperative  that  special  consideration  be  given  to  the  assessment  of  those  with 
disabilities.  The  Canadian  Psychological  Association  provides  guidelines  which  can  serve  as 
a  starting  point  for  the  proper  modification  and  administration  of  tests  to  people  with 
disabilities.  Even  so,  tests  that  have  been  modified  so  that  they  can  be  given  to  students  or 
employment  applicants  with  physical  disabilities  do  not  produce  scores  comparable  to 
regularly  administered  tests.  Nor  do  all  people  with  the  same  disability  find  a  particular 
modified  format  equally  amenable.  In  addition,  suitable  modifications  are  not  available  for 
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every  form  of  disability.      The  CPA  Guidelines  themselves  recommend  modifications  and 
alternative  assessments  be  done  on  a  case  by  case  basis. 

In  respect  to  testing,  section  10(l)(c)  of  the  Ontario  Human  Rights  Code  should  be 
noted.  This  category  of  "handicap"  would  seem  to  include  such  conditions  as  dyslexia  in 
various  forms,  and  probably  attention  deficit  disorder.  It  is  helpful  that  these  types  of 
conditions  are  spelled  out  as  constituting  a  basis  for  protection  against  discrimination.  In  the 
past,  those  in  authority  often  failed  to  recognize  them  at  all,  or  failed  to  recognize  them  as 
disabilities.  The  failure  to  accommodate  people  with  such  disabilities  properly  in  the 
administration  of  tests  resulted  in  miscategorization  and  the  reinforcement  of  prejudice.  For 
example,  if  someone  with  dyslexia  is  subjected  to  the  same  time  limits  at  the  general 
population  on  a  linguistic-based  ability  test,  their  score  will  be  artificially  depressed  in  terms 
of  reflecting  their  actual  abilities.  The  study  of  learning  disability  is  a  fast-developing  area, 
and  the  broad  definition  under  section  10(l)(c)  of  the  Code  should  only  help  to  accommodate 
newly  defmed  conditions  affecting  verbal  and  symbolic  understanding. 

Under  the  Code,  a  major  exception  to  the  protection  against  discrimination  afforded 
those  with  a  "handicap"  is  found  at  section  17: 

17. — (1)  A  right  of  a  person  under  this  Act  is  not  infringed  for  the  reason  only  that  the  person  is 
incapable  of  performing  or  fulfilling  the  essential  duties  or  requirements  attending  the  exercise  of  the 
right  because  of  handicap. 

(2)  The  Commission,  a  board  of  inquiry  or  a  court  shall  not  find  a  person  incapable  unless  it  is 
satisfied  that  the  needs  of  the  person  cannot  be  accommodated  without  undue  hardship  on  the  person 
responsible  for  accommodating  those  needs,  considering  the  cost,  outside  sources  of  funding,  if  any, 
and  health  and  safety  requirements,  if  any. 
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R.S.O.  1990,c.  H.19,s.  10(1). 

Guidelines  for  Educational  and  Psychological  Testing,  Canadian  Psychological  Association  (Old  Chelsea, 
Quebec,  1987). 

Riley,  supra  n.  2,  at  63. 

Supra  n.  168,  at  41. 
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In  Chamberlin  v.  Stirling  Honda,  a  board  found  an  employer  to  have  discriminated 
on  the  basis  of  handicap,  because  the  employer  failed  to  assess  the  complainant's  ability  to 
perform  the  job  in  question.  This  is  the  latest  in  a  series  of  cases  that  ruled  that  employers 
bear  the  onus  of  proof  of  incapacity  and  that  an  employer  will  have  failed  to  discharge  the 
burden  of  proving  incapacity  because  of  a  failure  to  properly  assess  complainants'  abilities.  ^^^ 
These  cases  require  individual  assessment  of  the  physical  abilities  to  do  the  job,  and  the 
rejection  of  impressionistic  evidence  that  applicants  might  not  be  able  to  perform  adequately. 
They  have  emphasized  the  need  to  look  to  individual  capacities  rather  than  stereotypical 
assumptions. 

So  far,  no  case  has  been  heard  under  section  17  concerning  psychological  abilities  and 
incapacity,  as  measuring  by  standardized  personality  testing.  If,  in  such  a  future  case, 
individual  assessment  is  to  be  a  requirement  of  showing  incapacity,  it  would  be  most  unjust  if 
that  individual  assessment  (a  pen  and  paper  test)  were  inaccessible  to  applicants  with 
disabilities.  It  is  possible  that  those  with  disabilities  could  be  thwarted  in  their  job-seeking  if 
section  17(1)  were  read  with  just  such  a  twist;  that  is,  to  include  incapacity  to  avail  oneself 
not  only  f  the  job  or  service  involved,  but  also  of  the  very  test  or  assessment  for  the  job  or 
service.  This  seems  an  unacceptable  interpretation,  especially  if  the  person  with  a  disability 
would  indeed  be  able  to  perform  a  particular  job  or  enjoy  a  service,  if  they  could  only  pass 
such  a  test.  It  should  be  interpreted  as  outside  the  intention  of  the  section. 

Section  17  of  the  Code  helps  to  define  the  test  administrator's  duty  of  accommodation. 
Before  a  person  is  declared  "incapable,"  the  section  imports  the  concept  of  "undue  hardship" 
into  the  respondent's  burden  of  proof  of  accommodation.  This  concept  is  also  used  to  define 
the  limits  of  the  duty  to  accommodate  in  situations  of  adverse  impact  discrimination  under 
subsection  11(2),  and  is  discussed  more  fully  in  Chapter  2.  Generally,  there  is  little  guidance 
as  to  its  meaning,  outside  the  legislated  importance  of  cost,  funding  and  health  and  safety 
factors.  While  not  necessarily  related  to  access  to  testing,  it  is  recommended  that  the 
consideration  of  health  and  safety  in  the  legislation  should  be  amended  to  make  it  clear  that  it 
is  public  health  and  safety  that  is  involved,  not  paternalistic  concern  for  the  health  and  safety 
of  those  with  disabilities.  Paternalism  is  a  very  common  barrier  for  those  with  disabilities. 
The  factors  listed  in  section  17(2)  are  likely  to  differ  greatly  depending  on  the  type  of 
disability  accommodated:  time  limits  may  simply  need  to  be  removed;  an  interpreter  may  be 
required;  a  different  form  of  test  may  need  to  be  purchased,  or  even  created;  research 
regarding  a  particular  norm  group  may  be  needed;  or  an  equivalent  pattern  of  assessment  may 
need  to  be  created  omitting  the  offensive  form  of  testing. 

Section  17(3)  provides  authority  for  the  creation  of  guidelines.  It  is  recommended 
that:  regulations  under  section  17(3)  be  written  defining  undue  hardship  as 
"disproportionately  severe  suffering"  and  include  guidelines  as  to  the  extent  to  which 
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(1989),  unreported  (Ont.  Bd.  of  Inquiry). 


'^^  See  Cameron  v.  Nel-gor  Nursing  Home  ( 1 984),  5  C.I  I.R.R.  D/2 1 70  (Ont.  Bd.  of  Inquiry);  Belliveau  v.  Steel  Co.  of 
Canada  (1988)  9  C.H.R.R.  D/5250  (Ont.  Bd.  of  Inquiry);  Morgoch  v.  Ottawa  (City)  (1989),  1 1  C.II.R.R.  D/80 
(Ont.  Bd.  of  Inquiry). 
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respondents  must  go  to  accommodate  the  varied  needs  of  people  with  disabilities.  This  is 
especially  important  regarding  undue  hardship  caused  by  cost.  Instead  of  looking  at  the  test 
as  a  reference  point,  a  high  level  of  cost  for  the  various  accommodations  should  be  affirmed 
as  not  undue,  based  on  the  premise  that  it  may  not  be  worthwhile  to  use  the  test  at  all  if  it  is 
no  longer  cost  effective  to  do  so  when  including  those  with  disabilities.  Potential  respondents 
should  be  encouraged  to  create  alternate  assessment  systems  that  don't  include  testing,  when 
the  predictive  value  of  a  test  is  called  into  question  because  of  extreme  difficulty  in 
administering  and  scoring  it  properly. 
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The  Americans  With  Disabilities  Act  (ADA)  of  1990  requires  justification  for 
employment  tests,  standards  and  criteria  that  tend  to  screen  out  persons  with  disabilities. 
Section  102(b)(7)  of  the  ADA  forbids  tests  that  do  not  accurately  reflect  the  skill  and  aptitude 
(or  other  qualities  the  test  is  purported  to  measure)  of  an  individual  with  disabilities.  In  one 
case,  it  was  held  unlawful  for  an  employer  to  deny  a  job  to  a  dyslexic  applicant  simply 
because  he  could  not  pass  the  written  test  to  enter  an  equipment  operation  training 
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program. 

Arguably,  this  protection  is  already  afforded  under  section  1 1  of  the  Code,  by  requiring 
that  job  requirements  be  bona  fide  and  reasonable.  However,  the  exception  in  section  17 
makes  this  protection  less  clear.  This  is  because  of  the  absence  of  the  stringent  standards 
associated  with  "reasonable"  and  ''bona  fide''  in  the  respondents  proving  of  incapacity  in 
section  17.  The  Americans  With  Disabilities  Act  also  places  emphasis  on  the  employer's 
responsibility  for  individual  assessment,  which  is  not  clearly  emphasized  in  the  Ontario  Code, 
although  this  individual  focus  has  been  emphasized  in  the  board  and  court  decisions 
interpretmg  human  rights  codes. 

(vi)    "Intersectionality"  and  Compound  Discrimination 

One  of  the  challenges  test  takers  may  face  in  finding  legal  remedies  to  discrimination  is 
the  perceived  need  under  both  the  Charter  and  the  Code  to  fit  into  a  protected  ground  neatly. 
This  has  been  discussed  by  Teresa  Scassa,  in  the  context  of  language  requirements.  Mary 
Eaton  has  also  argued  that  the  present  interpretation  of  the  rules  normally  applicable  to 
human    rights    laws    fails    to    adequately    address    the    complexity    of   the    effects    of 
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"intersectionality,"  compound  and/or  overlapping  oppression.  These  are  situations  where 
discrimination  occurs  on  more  than  one  protected  ground.  Eaton  argues  that  by  forcing  the 
aggrieved  to  select  a  particular  prohibited  ground  as  the  basis  of  challenge,  it  reduces  their 
situation  to  a  unidimensional  problem.  This  makes  them  more  vulnerable  to  continuing 
subordination.  She  describes  intersectionality  as  follows: 
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42U.S.C.  §  12101-12213. 

Stutts  V.  Freeman,  694  F.2d  666  (CA-1 1  1983). 

Mary  Eaton,  "Patently  Confused:  Complex  Inequality  and  Canada  v.  Mossop.  (1994)  1  Rev.  Const.  Studies  203. 
See  also  Nitya  Suclos  (1993),  "Disappearing  Women,  Racial  Minority  Women  in  Human  Rights  Cases"  6 
C.J.W.L.  25;  Teresa  Scassa,  "Language  Standards,  Ethnicity  and  Discrimination",  (1994)  26  Canadian  Ethnic 
Studies  105-121. 
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For  the  most  part,  intersectionality  has  been  discussed  in  relation  to  the  direct,  intentional  or 
disparate  treatment  form  of  discrimination  where  the  defendant  has  mindfully  singled  out,  for 
instance,  Black  women,  typically  invoking  some  stereotype  which  is  unique  to  them.  [In 
Chambers  v.  Omaha  Girls  Club,  for  example]  Crystal  Chambers,  a  young  unmarried  Black 
woman  who  had  been  employed  by  the  club  as  an  arts  and  crafts  counsellor,  was  fired  from  her 
job  when  she  became  pregnant.  The  club,  which  served  a  constituency  that  was  approximately 
ninety  per  cent  black,  justified  her  dismissal  on  the  basis  of  a  "negative  role  model  rule"  whose 
rationale  and  impact  turned  on  stereotypes  particular  to  women  who  are  black. 


The  intersectional  perspective  arose,  in  part,  out  of  the  critique  of  white  feminists'  treatment  of 
race  as  if  it  stood  in  an  additive  relationship  to  sex  oppression.  These  criticisms  were  directed  at 
feminist  analyses  which  wrongly  assumed  that  race  only  made  sex  discrimination  matters  worse, 
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as  opposed  to  different,  for  women  of  colour. 

Intersectionality  -  overlapping  discrimination  and/or  the  compounding  of  discriminatory 
practices  -  is  of  particular  significance  in  the  area  of  standardized  testing  where  an  individual 
may  suffer  the  combined  impact  of  score  differentials  associated  with  each  of  his  or  her 
various  "identities"  for  the  purposes  of  human  rights  legislation.  For  example,  Black  female 
test  takers  will  tend  as  a  group  to  score  lower  than  both  males  and  white  females,  but  if  forced 
to  frame  a  claim  on  the  basis  of  either  race  or  sex  alone,  may  not  be  able  to  show  adverse 
impact.  Furthermore,  discriminatory  test  scores  may  combine  with  unrelated  discriminatory 
screening  procedures  to  create  adverse  impact  on  a  particular  "sub-group".  For  example, 
Eaton  cites  as  an  example  a  police  recruitment  policy  which  employs  a  written  test  that 
disproportionately  excludes  blacks  and  a  minimum  height  requirement  that  excludes  most 
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women.  In  combination  the  measures  effectively  exclude  nearly  all  Black  women. 

Few  courts  anywhere  have  been  able  to  recognize,  let  alone  remedy,  overlapping  or 
intersecting  discrimination.  An  example  of  a  typical  failure  is  that  of  DeGrajfenreid  v. 
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General  Motors,  cited  by  Eaton.  In  this  American  case,  Black  women  sought  to 
challenge  the  company's  seniority  system  on  the  basis  that  it  perpetuated  discrimination 
against  Black  women  as  a  discrete  class.  They  presented  evidence  that  showed  that  the  only 
Black  women  at  General  Motors  were  hired  after  the  passage  of  the  Civil  Rights  Act  of  1964, 
and  all  lost  their  jobs  under  a  seniority-based  lay-off  system  put  into  effect  during  a 
subsequent  economic  downturn.  The  District  Court  refused  to  allow  the  plaintiffs  to  bring  a 
class  action  representing  Black  women  alone,  stating: 
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/6;V/.,  at  230-231. 

Ibid.,  at  231,  referring  to  E.W.  Shoben.  "Compound  Discrimination;  The  Interaction  of  Race  and  Sex  in 
Employment  Discrimination"  (1980)  55  N.Y.U.  L.  Rev.  793. 


413  F.  Supp.  142  (E.D.  Mo.  1976). 
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Eaton,  supra  n.  1 75,  at  227. 


52 

[PJlaintiffs  have  failed  to  cite  any  decisions  which  have  stated  that  Black  women  are  a  special 
class  to  be  protected  from  discrimination.  The  Court's  own  research  has  failed  to  disclose  such  a 
decision.  The  plaintiffs  are  clearly  entitled  to  a  remedy  if  they  have  been  discriminated  against. 
However,  they  should  not  be  allowed  to  combine  statutory  remedies  to  create  a  new  'super- 
remedy'  which  would  give  them  relief  beyond  what  the  drafters  of  the  relevant  statutes  intended. 
Thus,  the  lawsuit  must  be  examined  for  race  discrimination,  sex  discrimination,  or  alternatively 

1 80 

either,  but  not  a  combination  of  both. 

Eaton  describes  the  outcome  of  this  reasoning: 

Having  forced  the  plaintiffs  to  proceed  in  this  way,  the  District  Court  then  granted  summary 
judgment  for  the  defendant.  The  sex  discrimination  allegation  was  held  to  be  unsubstantiated 
because  prior  to  1964  General  Motors  did  hire  women  -  although  they  were  of  course  white 
women  -  who  were  unaffected  by  the  layoff  Rather  than  attending  to  the  race  discrimination 
complaint,  the  Court  recommended  that  the  plaintiffs  join  cause  with  a  group  of  Black  men  who 
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were  also  suing  General  Motors  for  its  racist  employment  practices. 

Although  overturned  on  appeal,  the  County  Court's  reasoning  in  Sparks  is  disturbingly 
similar  to  the  situation  described  above  in  the  U.  S.  and  reveals  a  similar  Canadian  propensity 
to  gloss  over  the  realities  of  complex  systemic  discrimination.  The  lower  court  failed  to 
recognize  the  true  impact  of  compound  discrimination,  when  it  stated: 

I  agree  with  the  submission  by  counsel  for  the  landlord  that  the  fact  that  public  housing  tenants 
are  disproportionately  black,  females  on  social  assistance  [sic]  tells  us  something  about  public 
housing  but  doesn't  tell  us  anything  about  being  black,  about  being  female  or  [about]  being  on 
social  assistance. 

The  complexity  of  the  interaction  of  multiple  grounds  of  discrimination,  and  the 
inadequacy  of  water-tight  categories,  however,  have  now  been  recognized  by  the  Supreme 
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Court  of  Canada  in  the  case  of  Canada  v.  Mossop,  but  it  is  unclear  what  the  Court's 
approach  to  its  remedy  will  be.  In  this  somewhat  confusing  decision  the  Court  considered  the 
meaning  of  "family  status"  under  the  Canadian  Human  Rights  Act,  and  whether  homosexual 
couples  constituted  a  "family."  The  majority  denied  homosexual  couples  bereavement  leave, 
refusing  to  adopt  a  living  tree  interpretation  of  "family  status."  Instead  the  Court  looked  to 
Parliament's  "intent"  to  include  the  "dominant"  conception  of  the  word  family,  that  is,  the 
"traditional"  family  and  similar  heterosexual-based  associations.  In  so  doing,  the  Court 
abandoned  the  broad,  purposive  interpretation  it  had  used  in  other  recent  equality  cases. 
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DeGrqffenreid,  supra  n.  179,  at  143. 

Eaton,  supra  n.  175,  at  228. 

Sparks,  supra  n.  1 06,  at  40 1  -402. 

Canada  (Atty:  Gen.)  v.  Mossop,  [1993]  1  S.C.R.  554. 

Ibid.,z!LSm. 
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where  gender  and  race  sensitivity  allowed  the  Court  to  break  new  ground  in  the  areas  of  hate 
propaganda,      obscenity  law,      and  defendants'  access  to  criminal  defenses     . 

Mossop  does,  however,  offer  some  hope  that  grounds  of  discrimination  will  not  be 
oversimplified  and  compartmentalized.  One  example  is  when  Lamer  C.  J.  stated  that  his 
judgment  did  "not  mean  that  the  hypothesis  of  overlappmg  grounds  of  discrimination  should 
be  ruled  out  in  other  contexts."  L'Heureux-Dube  J.  also  joined  in  acknowledging  the  multi- 
layered  aspect  of  human  right  laws'  interpretation: 

It  is  increasingly  recognized  that  categories  of  discrimination  may  overlap,  and  that  individuals 
may  suffer  historical  exclusion  on  the  basis  of  both  race  and  gender,  age  and  physical  handicap, 
or  some  other  combination.  The  situation  of  individuals  who  confront  multiple  grounds  of 
disadvantage  is  particularly  complex.  Categorizing  such  discrimination  as  primarily  racially 
oriented,  or  primarily  gender  oriented,  misconceives  the  reality  of  discrimination  as  it  is 
experienced  by  individuals.  Discrimination  may  be  experienced  on  many  grounds,  and  where  this 
is  the  case,  it  is  not  really  meaningful  to  assert  that  it  is  one  or  the  other.  It  may  be  more  realistic 
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to  recognize  that  both  forms  of  discrimination  may  be  present  and  intersect. 

The  Justices  are  very  unclear,  however,  in  hypothesizing  how  the  judicial  system  might 
deal  with  such  situations.  The  complexity  of  intersectionality  is  apparent,  its  remedies  lying 
in  specific  actions  to  address  systemic  situations.  Courts  don't  generally  like  to  engage  in  the 
kmd  of  extremely  detailed  analysis  of  the  interaction  of  individual  circumstances,  public 
policy  needs  and  the  law  that  is  necessary  to  deal  with  the  complexities  of  discrimination.  An 
exception  is  in  the  business  and  tax  law  contexts  where  so  much  effort  has  been  expended  by 
the  legislature  to  codify  the  law.  Yet,  as  adverse  effect  litigation  becomes  more  common  in  an 
increasingly  complex  and  sophisticated  Canada,  courts  will  be  hard  pressed  to  uphold  the 
strict  categorization  of  prejudices  and  avoid  the  true  import  and  complexity  of  equality  issues. 
Mossop  offers  some  hope  that  the  Supreme  Court  at  least  recognizes  the  problem  and  may  be 
able  to  develop  ways  of  responding  more  effectively  in  the  future. 

(b)    Concluding  Thoughts  on  the  Egalitarian  Society  and  Testing 

While  Canada  has  made  advances  towards  a  more  egalitarian  society,  it  still  has  a  long 
way  to  go.  Human  Rights  Commissions  have  only  started  to  grapple  with  the  problems  of 
systemic  discrimination  and  the  C/^ar/er  jurisprudence  under  section  15  is  still  in  its  infancy. 
The  impact  of  the  Charter  on  the  interpretation  of  human  rights  codes  has  been  significant 
and  has  served  to  advance  a  broad  and  purposive  interpretation  of  the  codes.  Indeed,  the 


'^^     R.  V.  Keegstra,  [1990]  3  SCR.  697;  R.  v.  Andrews,  [1990]  3  S.C.R.  870;  and  Canada  v.  Taylor,  [1990]  3  S.C.R. 
892. 

'^^     R  V.  Butler,  [1992]  1  S.C.R.  452. 
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tendency  of  Canadian  courts  is  now  to  treat  human  rights  statutes  as  quasi-constitutional  in 
nature. 

As  is  clear  from  the  previous  section  the  courts  and  tribunals  have  difficulty  dealing 
with  the  complexity  of  discrimination  and  contmue  to  attempt  to  structure  their  analysis  in 
terms  of  pre-set  categories  of  discrunination.  The  complexities  of  "intersectional" 
discrimination  have  largely  eluded  the  equality  adjudicators.  However,  there  are  some 
hopeful  signs  that  this  is  changing. 

It  is  apparent  that  equality  challenges  to  testing  will  cut  across  several  traditional 
grounds  of  discrimination.  Furthermore,  it  will  not  always  be  clear  what  is  triggering  the 
adverse  impact  on  a  particular  test  taker.  The  kind  of  discrimination  involved  in  modem 
standardized  tests  is  subtle  and  difficult  to  eradicate.  Thus  the  testing  cases  will  push  the 
frontiers  of  equality.  We  can  only  hope  that  the  decision-makers  will  not  retreat  in  the  face  of 
the  large  challenges  in  these  cases. 

The  temptation  to  conclude  that  no  discrimination  has  been  proven  will  be  great.  This  is 
what  has  happened  in  most  of  the  court  and  tribunal  cases  so  far.  It  may  be  more  accurate  to 
conclude  that  discrimination  cannot  be  proven  in  the  traditional  way.  That  does  not  mean  that 
there  is  no  discrimination.  In  the  reahn  of  challenges  to  testing,  lawyers  and  judges  will  be 
challenged  to  be  creative  and  adventurous  if  we  are  really  to  move  toward  a  more  egalitarian 
society. 

7.       PRIVACY  PROTECTIONS  AND  TESTING  IN  CANADA 

(a)    Problems  of  Privacy,  CoNFroENTiALiTY  and  Access 

The  increase  in  standardized  psychological  testing  m  the  workplace  and  in  schools  will 
make  the  issues  of  privacy,  confidentiality  and  access  in  testing  more  pressing.  Privacy 
concerns  associated  with  testmg  include  the  revelation  of  personal  information  the  test  taker 
would  not  wish  to  disclose  or  does  not  know  he  or  she  is  disclosing.  Confidentiality  affects 
who  has  access  to  an  individual's  test  scores.  Access  concerns  an  individual's  ability  to 
examine  his  or  her  own  test  scores  as  well  as  information  about  the  test,  such  as  validation 
studies  and  test  answers.  All  of  these  concerns  are  accentuated  by  the  advance  of  computer 
technology. 

(i)     Privacy 

Invasion  of  privacy  is  an  issue  with  any  intelligence,  aptitude  or  achievement  test,  in 
that  such  tests  may  reveal  limitations  in  skills  and  knowledge  that  a  person  does  not  want  to 
disclose.  The  issue  of  privacy  arises  regarding  all  forms  of  testing,  but  it  is  particularly 
relevant  to  integrity  tests.  Here,  a  testee  may  reveal  aspects  of  themselves  without  realizing  it 
or  wanting  to  do  it.  This  is  the  case  in  integrity  or  honesty  tests  where,  to  ensure  the  test's 
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"effectiveness,"  testees  may  be  kept  in  ignorance  of  the  specific  ways  in  which  responses  are 
to  be  interpreted."" 

Any  observation  of  a  person's  behaviour  may  yield  information  that  the  person  would 
not  want  to  disclose.  This  may  happen,  for  example,  in  a  job  interview.  Because  of  this, 
psychometricians  often  argue  that  the  criticisms  of  testing  on  the  ground  of  invasion  of 
privacy  are  the  resuh  of  misconceptions  about  tests.  They  claim  that  tests  are  no  different 
from  other  ways  of  observing  behaviour  and  should  not  be  singled  out  for  criticism  regarding 
invasion  of  privacy.  However,  because  tests  are  widely  regarded  as  scientific  and  therefore 
"objective"  measures  of  behaviour,  they  are  regarded  as  more  definitive  than  casual 
observation.  The  scientific  status  accorded  to  test  scores  makes  them  sensitive  personal 
information,  the  dissemination  of  which  can  have  a  profound  impact  on  access  to  education 
and  jobs. 

Concern  for  privacy  is  reflected  in  the  testing  guidelines  of  the  American  Psychological 
Association  and  the  Canadian  Psychological  Association.  The  guiding  principles  in  protecting 
privacy  for  psychologists  are  relevancy  and  consent. 

Psychologists  tend  to  view  invasion  of  privacy  as  linked  to  the  relevancy  of  information 
obtained  to  the  stated  purpose  of  the  test.  Most  psychologists  agree  that,  to  ensure  an 
individual's  right  to  privacy  is  not  violated,  there  must  be  valid  psychological  reasons  for 
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having  the  particular  information  sought  in  the  process  of  an  assessment.  This  implies  that 
all  practicable  efforts  should  be  made  to  ascertain  the  validity  of  tests  for  the  particular 
diagnostic  or  predictive  purpose  for  which  they  are  used.  It  also  means  that  the  examiner 
must  ensure  that  the  test  scores  are  correctly  interpreted  and  are  not  used  to  make  claims  that 
go  beyond  their  real  meaning.  Throughout  this  report  the  dubious  validity  of  much  testing  is 
discussed;  it  is  arguable  whether  any  of  the  discussed  tests  are  truly  "relevanf  to  the  skills 
and  attitudes  they  are  supposedly  measuring. 

In  all  forms  of  testing,  the  protection  of  privacy  from  psychologists'  point  of  view  also 
involves  the  key  concept  of  informed  consent.  For  psychologists  this  means  that  the  testee 
should  be  informed  about  he  purpose  of  the  test,  the  kind  of  information  needed,  and  the  use 
to  which  the  scores  will  be  put.  In  the  employment  setting,  the  notion  of  informed  consent  is 
of  dubious  usefulness  in  protecting  privacy.  Although  taking  the  test  is  technically  voluntary, 
it  is  probable  for  most  pre-employment  screenings  that,  if  an  applicant  refuses  to  take  a  test, 
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especially  an  integrity  test,  his  or  her  chances  of  getting  that  job  are  significantly  reduced. 
This  issue,  and  that  of  privacy  generally,  as  it  applies  in  the  case  of  pre-employment  integrity 
testing,  will  be  examined  frirther  in  Chapter  2.  Privacy  regarding  testing  in  schools,  and  in 
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See  discussion  in  Riley,  supra  n.  2,  at  150. 
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See  Butcher,  J.N.,  "Personality  assessment  in  industry:  Theoretical  issues  and  illustrations",  in  H.J.  Bemardin  and 
D.A.  Brownas  (Eds.)  Personality  Assessment  in  Organizations,  (New  York:  Pracger,  1985). 

193 

Riley,  supra  n.  2,  at  1 54. 


56 

particular  computer-assisted  testing  which  may  lack  a  consent  element,  will  be  discussed  in 
Chapters. 

(ii)    Confidentiality  and  Access 

The  word  "privacy"  is  often  used  regarding  issues  of  confidentiality.  These  arise  in  the 
testing  context  when  third  parties  wish  access  to  test  results.  This  is  first  an  issue  of  the 
individual's  right  to  control  dissemination  of  his  or  her  personal  information.  Secondly,  lack 
of  confidentiality  may  lead  to  the  erroneous  use  of  test  information.  Problems  may  arise  with 
records  that  are  kept  by  institutions  for  long  periods  of  time.  Misuses  include  incorrect 
inferences  from  obsolete  data  and  unauthorized  access  for  other  than  the  original  testing 
purposes.  Explicit  policies  regarding  the  destruction,  retention  and  accessibility  of  personal 
information  are  lacking  at  most  institutions  storing  test  data.  With  respect  to  the  issue  of 
accessibility  to  a  thkd  person  other  than  the  testee  (or  their  parent,  in  the  case  of  a  minor)  and 
the  examiner,  one  might  expect  the  general  operative  principle  to  be  that  such  records  should 
not  be  released  without  the  consent  of  the  testee.  Test  information  in  government  hands  is 
indeed  protected  by  federal  and  provincial  legislation,  as  discussed  below.  However,  there  is 
no  such  legislated  confidentiality  protection  for  test  information  accumulated  in  the  private 
sector  in  Ontario. 

A  closely  related  issue  is  access  to  test  information  by  test  takers.  Over  the  last  decade 
there  has  been  a  growing  awareness  of  the  right  of  individuals  to  have  access  to  their  own 
files,  including  test  reports,  and  to  be  able  to  comment  on  them  or  clarify  or  correct  the 
information  if  necessary.  To  this  end  test  results  should  be  presented  in  a  form  that  is  readily 
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understandable  and  free  ftom  technical  jargon  or  labels.  The  factors  which  publishers  and 
institutions  usually  use  to  determine  access  are  the  security  of  test  content,  the  hazards  of 
misunderstanding  test  scores  and  the  need  for  a  number  of  people  to  know  the  results.  It  is  not 
in  the  interest  of  test  publishers  to  treat  access  to  test  information  as  a  right.  For  example,  an 
individual  test  taker  seeking  access  to  validation  studies  presumably  wants  such  studies  in 
order  to  attack  the  validity  of  the  publisher's  test.  Access  to  test  content  and  answers  also 
increases  the  burden  on  test  publishers  to  create  new  questions.  Such  access  also  allows 
students  to  prepare  for  tests  such  as  the  SAT.  This  issue  is  discussed  in  Chapter  3 . 

(iii)    Compounding  Problems  and  the  Need  for  Legislation 

The  problems  of  privacy,  confidentiality  and  accessibility  of  test  results  have  increased 
with  greater  computerized  data  storage.  The  technological  possibilities  for  invasions  of 
privacy  and  violations  of  confidentiality  need  to  be  acknowledged  and  addressed  so  that  the 
security  of  individual  records  can  be  protected.  The  1994-95  Annual  Report  of  the  Federal 
Privacy  Commissioner  puts  it  this  way: 
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"Privacy",  in  fact  is  not  a  word  adequate  to  describe  the  problem.  In  the  technological  context, 
some  experts  describe  it  as  "the  right  to  informational  self-determination",  or  the  right  "to  control 
what  others  know  about  you."  [These  descriptions]. ..reflect  a  more  profound  underlying  issue  - 
the  degree  to  which,  in  the  new  information  age,  we  will  respect  each  other  as  human  beings. '^^ 

This  description  of  the  impact  of  lack  of  privacy  on  human  dignity  is  especially  apt  in 
respect  to  test  scores.  As  discussed  previously,  tests  can  involve  the  inappropriate  labelling  of 
people  according  to  the  constructs  of  the  dominant  culture,  or  simply  the  mislabelling  of 
people  altogether.  This  is  a  problem  which  is  compounded  when  third  parties  are  given  access 
to  test  results  without  the  permission  of  the  test  takers.  Labels  and  "scientific"  evidence  of 
low  "intelligence,"  or  lack  of  "integrity,"  could  follow  an  individual,  denying  them  further 
opportunities.  Data  may  follow  a  group,  when  it  is  used  for  research  purposes,  providing 
fodder  to  those  who  would  make  unjustified  arguments  about  intelligence  or  behaviour. 

In  the  Canadian  private  sector,  including  test  publishers  and  the  businesses  which  use 
tests,  there  has  been  a  recognition  of  public  concern  regarding  test  scores  and  privacy/access 
issues.  While  acknowledging  this  concern,  businesses  have  been  reluctant  to  embrace 
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anything  more  than  voluntary  self-regulation  of  privacy  rights.      It  is  our  view  that  voluntary 
self-regulation  is  no  longer  an  adequate  safeguard  for  individual  and  group  interests.  The 
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Privacy  Commissioner  has  listed  the  following  reasons  why  voluntarism  is  inadequate     , 
with  which  we  agree: 

(1)  collection  of  personal  information  is  now  a  huge  business  and  growing  all  the  time.  One 
example  of  this  in  the  realm  of  testing  is  the  sale  of  lists  of  high  scorers  of  achievement 
tests  to  college  recruiters.  While  this  may  in  fact  have  a  positive  aspect,  it  is  easy  to 
imagine  a  time  in  the  near  future  when,  for  example,  lists  of  those  who  have  failed  integrity 
tests  become  a  salable  item  to  employers; 

(2)  technology  is  accelerating  the  pace  of  informational  traffic.  As  long  as  there  are  no 
enforceable  standards,  the  privacy  problem  will  increase  apace.  Voluntary  self-regulation 
has  done  little  to  stem  the  tide  of  informational  privacy  invasion; 
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Annual  Report  Privacy  Commissioner  1994-1995  (Privacy  Commissioner  of  Canada:  Ottawa,  1995)  at  2. 

Ibid,  at  3.  The  Canadian  Standards  Association  circulated  their  draft  of  a  voluntary  model  privacy  code  for  the 
private  sector  for  public  comment  on  December  31,  1994.  It  would  make  each  organization  responsible  for  the 
data  under  its  control,  and  require  it  to  designate  an  individual  responsible  for  compliance  with  fair  information 
principles.  Fair  information  principles  would  include  identifying  the  purposes  of  information  collection,  ensuring 
the  individual  is  informed  and  consents,  limiting  collection  and  gathering  by  fair  and  lawful  means,  limiting 
collection,  use  and  disclosure  altogether,  ensuring  accuracy,  protecting  the  data,  making  its  personal  information 
handling  policies  and  practices  "readily  available",  providing  individuals  access  to  their  personal  data  and 
establishing  their  right  to  challenge  its  accuracy  and  completeness,  and  providing  individuals  with  the  means  to 
challenge  an  organization's  compliance  with  the  principles.  While  this  scheme,  if  adhered  to,  would  more 
comprehensively  address  the  issue  than  current  privacy  legislation,  there  is  no  provision  for  independent 
oversight,  and  there  is  no  compulsion  for  companies  to  "sign  on".  The  Privacy  Commissioner  remarks  in  his 
1994-1995  Annual  Report  (at  1 5)  that  "[d]epending  on  an  entirely  voluntary  privacy  scheme  in  an  era  of  Intcmet, 
Pharmanet,  electronic  wallets  and  smart  cards  requires  a  suspension  of  belief  ..Voluntary  codes  not  only  deprive 
the  public  of  legal  protection,  but  may  well  deceive  us  into  relying  on  a  chimera." 

Ibid,  at  4. 
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(3)  such  protections  as  do  exist  through  privacy  acts  are  in  danger  of  erosion,  because  of 
impending  connections  between  public  sector  data  bases  (which  are  covered  by  privacy 
laws),  and  private  sector  databases  and  transmission  systems  (which  are  not,  except  in 
Quebec). 

(b)    Legal  Framework  for  Privacy  in  Canada 

(i)      Constitutional  Protection 

There  is  no  explicit  right  to  privacy  guaranteed  under  the  Canadian  Constitution. 
However,  it  is  possible  that  sections  7  and  8  of  the  Charter  create  implicit  privacy  rights  that 
constrain  government  actors. 

Section  7  protects  "life,  liberty,  and  the  security  of  the  person."  To  the  extent  that 
"security  of  the  person"  includes  psychological  security,  it  is  possible  that  section  7  provides 
protections  against  the  indignity  of  psychological  searches.  This  might  cover  the 
administration  of  honesty  and  integrity  tests  by  government  employers.  The  Supreme  Court 
of  Canada  has  only  once  indicated  that  psychological  well  being  is  protected  under  section  7, 
in  the  context  of  making  women  wait  for  abortions.  For  the  Court  to  similarly  regard  the 
indignity  of  some  psychological  testing  would  constitute  an  extension  of  current  judicial 
thinking.  However,  the  Supreme  Court  in  R.  v.  Dyment  did  comment  that  "[g]rounded  in 
man's  physical  and  moral  autonomy,  privacy  is  essential  for  the  well-being  of  the  individual. 
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For  this  reason  alone,  it  is  worthy  of  constitutional  protection." 

As  the  Supreme  Court  has  made  clear,  section  8  provides  protection  from  unreasonable 
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search  and  seizure  by  government  actors,  and  includes  a  reasonable  expectation  of  privacy. 
This  protection  has  been  found  to  extend  to  three  zones  of  privacy,  at  least  in  the  criminal 
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context.  These  are  the  territorial/spatial  zone,  that  of  the  person,  and  the  ability  to  control 
information  about  oneself.  This  latter  category  is  of  the  most  significance  to  testing.  On 
informational  control,  the  Court  quotes  approvingly  the  Task  Force  on  Privacy  and 
Computers: 

This  notion  of  privacy  derives  from  the  assumption  that  all  information  about  a  person  is  in  a 
fundamental  way  his  own,  for  him  to  communicate  or  retain  for  himself  as  he  sees  fit.  In  modem 
society,  especially,  retention  of  information  about  oneself  is  extremely  important.  We  may,  for  one 
reason  or  another,  wish  or  be  compelled  to  reveal  such  information,  but  situations  abound  where  the 
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R.  V.  Morgathaler,  Smoling  and  Scott,  [1988]  1  S.C.R.  30. 

Courts  in  Ontario  have  taken  no  definitive  approach  to  s.  7  and  privacy  protections:  See,  for  example,  contrast 
between  K  v.  Taylor  1984  4  C.R.D.  425.60-08  (Ont.  Prov.  Ct.)  and  R.  v.  Rowbotham  (1984)  42  C.R.  (3d)  164 
(Ont.  High  Ct.  of  J.). 

R  V.  Dyment,  [1988]  2  S.C.R.  417  at  427. 

Hunter  v.  Southam  [1984]  2  S.C.R.  145. 

R.  V.  Dyment,  supra,  n.  201 . 
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reasonable  expectation  of  the  individual  that  the  information  shall  remain  confidential  to  the  persons 
to  whom,  and  restricted  to  the  purposes  for  which,  it  is  divulged,  must  be  protected. 

The  extent  to  which  these  protections  apply  outside  the  criminal  context  has  yet  to  be 
determined.  However,  the  view  that  sections  7  and  8  of  the  Charter  provide  protection 
against  intrusions  perpetrated  by  government  employers  and  educators  as  well  as  law 
enforcers  would  be  entirely  consistent  with  the  Court's  strong  views  on  privacy  as  expressed 
in  Dyment. 

The  U.S.  Constitution  has  been  held  to  provide  a  limited  right  to  privacy.  As  would 
be  the  case  under  the  Charter,  some  state  action  must  be  involved  to  afford  any  constitutional 
protection  against  testing  and  the  use  of  testing  information.  However,  no  U.S.  authority 
exists  for  the  proposition  that  standardized  testing  is  an  unconstitutional  invasion  of  privacy. 

In  the  U.S.,  prominent  jurists  have  accorded  the  right  to  privacy  a  fiindamental  status 
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that  goes  to  the  heart  of  the  common  law,  even  beyond  constitutional  protection.      This 
attitude  exists  in  Canada  as  well.  In  Dyment  the  Court  comments: 

The  restraints  imposed  on  govemment  to  pry  into  the  lives  of  the  citizen  go  to  the  essence  of  a 
democratic  state.  Claims  to  privacy  must,  of  course,  be  balanced  against  other  societal  needs,  and  in 
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particular  law  enforcement,  and  that  is  what  s.  8  intended  to  achieve. 

This  seems  to  imply  some  ultra-constitutional  right  to  privacy  for  which  section  8 
provides  a  balancing  framework  as  against  other  interests.  This  view  of  privacy  has  served  as 
the  basis  for  privacy-related  torts  in  the  U.S.,  but  not  yet  m  Canada.  These  issues  are  further 
discussed  in  Chapter  2. 

(ii)     Privacy  Legislation  Applicable  in  Ontario 

Protection  for  Ontario  test  takers  depends  on  whether  their  testing  information  is  in 
public  or  private  hands.  Only  information  in  the  public  sector  is  protected.  As  discussed 
above,  computer  interfacing  between  the  public  and  private  sector  will  make  it  increasingly 
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Ibid. 

In  Canadian  AIDS  Society  v.  Ontario  (1995)  25  O.R.  (3d)  388  (Ont.  Gen.  Div.),  a  lower  standard  of  protection 
was  held  to  apply  in  the  public  health  context. 

In  Griswold  V.  Connecticut  381  U.S.  479  (1965),  the  U.S.  Supreme  Court  affirmed  that  "zones  of  privacy"  exist 
within  the  penumbra  of  other  rights  that  are  explicitly  created  in  the  First,  Third,  Fourth,  Fifth  and  Ninth 
Amendments. 

See  S.  Warren  &  L.  Brandeis  "The  Right  To  Privacy"  (1890)  4  Harv.  L.  Rev.  193;  Public  Utils.  Comm'n  v. 
Pollack,  343  U.S.  451  at  467  (1952)  ("the  beginning  of  all  freedom");  Olmstead  v.  United  States,  277  U.S.  438  at 
478  (1928)  ("the  most  comprehensive  of  right  and  the  right  most  valued  by  civilized  men"). 

Dyment,  supra  n.  201  at  428. 
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difficult  to  secure  information  held  in  the  public  sector.  Further,  privacy  laws  have  many 
exceptions  that  permit  disclosure  in  certain  circumstances  even  in  the  public  sector. 
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At  the  federal  level,  the  Privacy  Act  regulates  the  collection  and  disclosure  of 
personal    mformation    by    federal    government    actors.    "Personal    information"    means 
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information   about   an   identifiable   individual.       Collection   of  personal   information   is 
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permitted  if  it  is  relevant  to  an  operating  government  program.  Among  testing  proponents, 
it  would  be  thought  that  testing  is  indeed  relevant  in  the  workplace  and  the  school.  But  as 
discussed  throughout  this  report,  because  so  many  standardized  tests  are  of  questionable 
validity,  their  relevance  in  apportioning  opportunities  is  also  questionable.  Therefore,  the 
relevancy  requu*ement  of  the  Privacy  Act  may  strengthen  the  cases  of  those  who  challenge 
the  federal  government  to  show  relevance  through  sufficiently  positive  validation  of  the  tests 
they  seek  to  administer. 

Section  5(2)  of  the  Privacy  Act  requires  that  an  individual  be  informed  of  the  purpose  of 
the  data  collection.  This  is  a  key  element  in  an  individual's  informed  consent  to  a  test. 
However,  section  5(3)  creates  a  wide  exception,  stating  that  5(2)  does  not  apply  if  disclosure 
of  the  purpose  of  the  test  would  result  in  the  collection  of  inaccurate  information,  or  where  it 
would  defeat  the  purpose  of  the  test.  This  exception  seems  tailor-made  for  the  administration 
of  pen  and  paper  integrity  tests,  and  other  personality-based  tests,  where  publishers  and 
administrators  seek  to  obscure  their  actual  purpose  in  order  to  make  honest  responses  more 
likely.  (Please  see  discussion  in  Chapter  2  on  the  administration  of  integrity  tests  in  the 
employment  context).  Informed  consent  is  essential  in  order  for  the  gathering  of  sensitive 
information  not  to  constitute  an  invasion  of  privacy.  The  exception  at  s.5(3)  effectively 
vititiates  any  pre-test  right vto  privacy  established  by  this  state  for  many  test  takers. 

The  Privacy  Act  does  protect  confidentiality  and  third-party  access  to  individual  test 
records  that  are  held  by  the  federal  government.  Disclosure  of  personal  information  is 
regulated  by  s.  8(1)  which  creates  a  consent  requirement  for  disclosure.  The  following 
section,  however,  creates  a  wide  range  of  exceptions,  including  disclosure  for  the  purpose  for 
which  the  information  was  obtained  or  compiled.  In  screening  job  applicants,  it  is  not  clear 
whether  the  "purpose"  of  testing  is  restricted  to  use  for  the  particular  government  position 
sought.  It  is  possible  that  this  exception  would  allow  test  results  to  follow  an  applicant  who 
was  tested  for  one  government  job,  in  all  subsequent  government  job  applications,  and  this 
should  be  specifically  clarified. 
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Provincially,  Ontario's  Freedom  of  Information  and  Protection  of  Privacy  Act  was 
designed  inter  alia  "to  protect  the  privacy  of  individuals  with  respect  to  personal  information 
about  themselves  held  by  government  institutions."  The  protected  "personal  information" 


^^  R.S.C.  1985,C.P-21. 

'''  Ibid.,  s.  3. 
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^^^  R.S.O.  1990,CF-31, 
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would  include  test  data  in  the  educational  and  employment  contexts  held  by  all  provincial 
government  ministries  and  designated  provincial  institutions.  "Institutions"  include  by 
regulation  such  bodies  as  the  Labor  Management  Advisory  Committee,  Ontario  Council  of 
University  Affairs,  the  Native  Education  Council  and  the  Provincial  School  Authority,  among 
many  others.^^^  A  virtually  identical  protection  scheme  is  created  under  the  Municipal 
Freedom  of  Information  and  Protection  of  Privacy  Act  ,  applying  to  municipal  government 
actors,  including  school  boards. 

Section  21(1)  of  the  Freedom  of  Information  and  Protection  of  Privacy  Act  generally 
requires  an  institution's  head  to  "refuse  to  disclose  personal  information  to  any  person  other 
than  the  individual  to  whom  the  information  relates,"  with  a  number  of  exceptions.  They 
include  where  prior  written  consent  of  the  individual  concerned  is  obtained,  in  compelling 
circumstances  affecting  the  health  and  safety  of  the  individual,  where  the  information  is  a 
matter  of  public  record,  or  where  disclosure  is  otherwise  allowed  under  another  Ontario  or 
federal  statute. 

Disclosure  is  also  allowed,  subject  to  a  number  of  conditions,  for  research.  Most 
significantly  for  personal  privacy,  a  broad  exception  to  the  rule  against  disclosure  exists 
where  the  disclosure  "does  not  constitute  an  unjustified  invasion  of  personal  privacy." 

Section  21(2)  sets  out  criteria  for  determining  what  constitutes  an  unjustified  invasion 
of  privacy.  This  administrative  determination  is  to  be  made  considering  "all  relevant 
circumstances,"  including  whether: 

(e)  the  individual  to  whom  the  individual  relates  will  be  exposed  unfairly  to  pecuniary  or 
other  harm; 

(f)  the  personal  information  is  highly  sensitive. 

Additionally,  sections  21(3)(d)  and  (g)  create  a  presumption  of  invasion  of  privacy 
where  the  information  relates  to  employment  or  educational  history  or  consists  of  personnel 
evaluations.  The  parameters  established  by  sections  21(2)  and  21(3)  probably  mean  that  the 
disclosure  of  test  information  gathered  by  the  provincial  government  in  the  employment  or 
educational  setting  would  always  constitute  an  "unjustified  invasion  of  privacy." 

In  addition  to  these  disclosure  constraints,  the  Act  puts  some  restrictions  on  the 
collection  of  personal  information.  Under  Part  II  of  the  Act,  and  the  parallel  act  affecting 
municipalities,  no  personal  information  shall  be  collected  by  an  institution,  unless  expressly 
authorized  by  statute,  for  law  enforcement  or  is  necessary  for  the  proper  administration  of  a 
lawfully  authorized  activity.  Again,  because  of  its  dubious  validity,  it  is  questionable  whether 
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testing  to  screen  job  applicants  is  ever  "necessary".  For  schools,  it  may  be  easier  to  argue  that 
the  collection  of  personal  information  by  testing  is  necessary  in  carrying  out  educational 
responsibilities.  However,  the  gathering  of  testing  information  that  is  personally  identifiable 
for  research  purposes  may  be  ruled  out  by  this  Part.  (See  further  discussion  of  the  educational 
research  issue  in  Chapter  3.) 

Privacy  legislation  applicable  in  Ontario  has  many  shortcomings  and  will  become 
increasingly  less  effective.  There  is  no  broad  right  to  privacy  created  by  any  of  these  laws. 
The  provincial  legislation  does  not  create  a  new  category  of  a  privacy  tort  in  Ontario,  unlike 
the  privacy  acts  of  British  Columbia  ,  Manitoba  ,  Saskatchewan  and  Newfoundland. 
The  legislation  also  only  contemplates  intentional  disclosure,  and  remains  silent  on  negligent 
disclosure  and  standards  of  security.  Further,  the  federal  and  Ontario  statutes  do  not  create 
any  right  of  privacy  concerning  information  held  in  the  private  sector.  No  legislation  in 
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Canada  does,  with  the  exception  of  that  in  Quebec.  This  leaves  all  private  sector  employers 
virtually  unconstrained  in  their  disclosure  of  data,  subject  only  to  tort  litigation.  It  also  leaves 
private  organizations  free  to  withhold  information  from  test  takers  about  tests  and 
individual's  scores.  As  discussed  above,  voluntary  self-regulation  by  the  private  sector  is 
inadequate.  The  adoption  of  legislation  constraining  the  private  sector  is  recommended. 
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Aggrieved  Canadian  testees  will  fmd  little  of  assistance  in  existing  tort  law.  Common 
law  actions  possibly  applicable  in  the  testing  context  include  defamation,  if  the  tester 
improperly  publicizes  the  results  of  a  test.  Negligent  disclosure  to  a  third  party  regarding  the 
character  of  a  test  taker,  which  damages  his  or  her  reputation,  may  make  a  tester  liable  if  the 
information  is  false.  From  this  definition,  it  is  apparent  that  plaintiff  test  takers  face  a  number 
of  hurdles  in  proving  their  defamation  claim.  It  is  not  an  effective  check  on  the  private  sector. 

Other  possibly  applicable  actions  include  breach  of  confidence,  conversion,  breach  of 
contract,  mental  suffering  or  shock,  and  breach  of  fiduciary  duty  (in  the  education  context). 
In  Canada,  there  is  no  tort  of  "invasion  of  privacy."  In  the  U.S.  this  tort  is  more  well- 
developed  and  has  been  applied  concerning  various  forms  of  drug  and  medical  testing.  (See 
discussion  in  Chapter  2  concemmg  U.S.  jurisprudence.)  None  of  these  areas  is  developed  in 
terms  of  non-medical  privacy  protection  in  Canada.      Even  in  the  U.S.,  none  has  served  as 
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Privacy  Act  R.S.B.C.  1979,  c.  336. 

Privacy  Act  K.SM.  1970  c.  74. 
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See  C.  Dockrill,  "Computer  Data  Banks  and  Personal  Information:  Protection  Against  Negligent  Disclosure" 
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the  basis  for  a  successful  action  involving  standardized  psychological  tests.  For  most  parties 
harmed  by  test  score  disclosure  in  Canada,  court  proceedings  would  be  an  uncertain  and 
costly  path  to  pursue.  Common  law  actions  are  not  designed  to  either  compensate  the  victims 
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or  deter  mishandling  of  information.  As  the  Supreme  Court  commented  in  Dyment,  "If  the 
privacy  of  the  individual  is  to  be  protected,  we  cannot  afford  to  wait  to  vindicate  it  only  after 
it  has  been  violated." 

(c)    Privacy  under  the  Charter:  Concluding  Thoughts 

Even  after  fifteen  years  of  Charter  experience  the  extent  to  which  privacy  is  protected 
in  the  Charter  is  still  unclear.  There  is  no  doubt  that  aspects  of  privacy  are  protected;  for 
example  there  is  a  reasonable  expectation  of  privacy  in  the  context  of  a  search  that  is  clearly 
protected  by  section  8  of  the  Charter.  The  question  for  this  report  is  whether  the  protection  of 
privacy  in  the  physical  search  context  can  be  extended  to  a  "search  of  the  mind"  in  terms  of  a 
psychological  test.  There  has  been  no  case  law  to  support  such  a  proposition  to  date  but  to  our 
knowledge  no  such  argument  has  been  raised.  It  does  seem  a  bit  of  a  stretch  to  suggest  that 
even  on  a  purposive  interpretation  of  section  8  it  could  be  extended  to  cover  a  "search  of  the 
mind." 

This  leaves  section  7  of  the  Charter  and  here  again  the  Canadian  case  law  has  been  less 
than  clear.  Many  cases  have  suggested  that  there  are  elements  of  privacy  implicit  in  the 
guarantees  of  "life,  liberty  and  security  of  the  person"  but  since  the  Reference  Re  S.  94(2)  of 
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the  Motor  Vehicle  Act  (B.C.)  ,  it  has  been  clearly  established  that  there  is  no  free  standmg 
rights  to  "life,  liberty  and  security  of  the  person."  These  are  merely  triggers  to  the  "principles 
of  ftindamental  justice"  which  have  both  substantive  and  procedural  components.  To  date 
there  has  been  little  judicial  development  of  the  substantive  components  of  ftindamental 
justice  which  provide  the  likely  soil  for  the  growth  of  a  right  to  privacy. 

A  further  blow  to  the  Charter  protection  of  privacy  is  the  fact  that  the  principles  of 
ftindamental  justice  have  been  largely  defined  in  the  criminal  and  quasi-criminal  context  and 
there  has  been  a  reluctance  to  extend  section  7  to  the  civil  sphere.  The  confines  placed  upon 
section  7  and  the  scope  of  the  principles  of  ftindamental  justice  are  emphasized  by  the 
judgment  of  Chief  Justice  Lamer  in  the  Prostitution  Reference}^^  While  he  does  not  totally 
restrict  the  application  of  section  7  to  the  criminal  sphere,  he  comes  close  to  it.  Chief  Justice 
Lamer  also  reiterates  his  views  originally  expressed  in  the  Reference  Re  the  B.C.  Motor 
Vehicle  Act  that  the  kinds  of  values  that  should  be  encompassed  in  the  principles  of 
fundamental  justice  are  those  that  have  been  traditionally  protected  by  the  judicial  system.  It 
is  questionable  whether  privacy  would  fall  within  that  category. 
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It  is  possible  that  Canadian  judges  will  follow  the  American  approach  and  conclude  that 
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privacy  rights  are  protected  in  the  penumbra  of  the  Constitution  ,  but  they  have  not  done  so 
to  date.  Thus  there  is  no  clear  answer  to  the  question  whether  privacy  is  protected  in  the 
Charter  beyond  the  guarantees  of  privacy  in  the  context  of  search  covered  by  section  8.  This 
conclusion  underscores  the  need  to  have  clear  legislative  protections  for  privacy.  In  our  view, 
the  existing  legislative  protections  in  both  the  employment  and  the  education  context  are 
inadequate  to  deal  with  the  real  and  growing  problems  posed  by  psychological  testing  in  the 
computer  age.  The  protection  of  privacy  is  too  important  to  leave  to  the  uncertain  judicial 
evolution  of  the  Charter. 

It  is  recommended  that:  the  private  sector  be  included  within  the  scope  of 
Ontario's  Privacy  Act;  privacy  legislation  be  widened  by  including  provisions 
concerning  negligent  disclosure  and  provisions  establishing  security  standards  for  access 
to  data  bases  and  data  banks. 
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CHAPTER  2 


THE  EMPLOYMENT  CONTEXT 


1.       INTRODUCTION 

Tests  perform  a  variety  of  functions  in  the  workplace,  from  screening  and  classification  to 
certification  and  promotion.  Underlying  all  these  functions  is  a  set  of  assumptions,  historical, 
economic  and  scientific,  that  create  the  rationale  for  using  tests.  At  the  center  of  the  rationale  is 
the  economic  self-interest  of  the  employer.  It  is  assumed  that,  under  specified  conditions,  a 
selected  group  of  workers  will  do  a  better  job  than  an  unselected  one  by  reducing  the  employer's 
costs,  increasing  productivity,  or  both.  From  a  broader  perspective,  a  more  "selected"  workforce 
is  believed  to  be  in  the  national  interest  because  it  results  in  greater  overall  productivity  and 
Optimum  utilization  of  workers. 

Since  the  advent  of  industrial  psychology  early  in  this  century,  tests  have  been  a  favourite 
tool  for  personnel  selection.  The  application  of  psychometrics  to  employee  selection  found 
ready  acceptance  in  North  America  because  it  was  one  means  of  selecting  a  civil  service  on  the 
basis  of  talent  rather  than  family  or  political  connections: 

There  is  no  more  democratic  institution  in  this  country  than  the  open  competitive 
examination.  Under  it  rich  and  poor,  leaders  and  students,  intellectuals  and  'low  brows'  compete 
for  Government  employment  on  the  sole  basis  of  character  and  ability  to  do  the  work.  American 
citizens  may  differ  in  wealth,  in  race,  or  in  social  station  but  they  are  equal  before  the  law,  and 
they  receive  equal  treatment  in  the  examinations... 

Tests  were  accepted  as  more  efficient  screening  mechanisms  than  other  more  subjective 
processes.  They  were  thought  to  be  the  most  cost  efficient  method  of  selecting  from  large  hiring 
pools.  The  use  of  tests  also  is  consistent  with  a  world  view  that  assumes  the  objective  evaluation 
of  "facts"  about  personnel  is  both  possible  and  preferable  to  subjective  judgement. 

In  addition,  the  very  appearance  of  impartiality  and  objectivity  that  employment  tests 
impart  has  been  cited  as  justification  for  their  use.  This  defense  has  been  seriously  challenged  by 
Title  VII  litigation  in  the  United  States,  discussed  below.  Society,  and  particularly  women  and 
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minorities,  are  more  sceptical  today  of  devices  which  are  supposed  to  be  "neutral."  Test  validity 
is  now  more  jfrequently  challenged  than  it  was  during  its  advent. 

This  is  because  one  of  the  most  clearly  established  facts  about  testing  (particularly  ability 
testing)  is  that  certain  groups  do  not  score  as  well  as  white  applicants  as  a  group,  and  that  within 
whites,  women  as  a  group  do  not  score  as  well  as  men.  There  has  also  been  a  substantial 
amount  of  misuse  of  employment  tests  that  has  resulted  in  minority  applicants  being  turned 
away,  as  can  be  seen  from  the  extensive  U.S.  litigation.  Any  benefits  of  testing  are  conditional 
on  sensible  use,  which  varies  with  the  nature  of  the  job,  the  size  of  the  employer,  and  the 
resources  devoted  to  the  employer's  testing  program. 

The  U.S.  Committee  on  Ability  Testing  summarized  their  view  of  the  situation  in  the 
following  way: 

Given  these  political  realities,  the  committee  understands  the  essential  question  to  be  how  to 
achieve  the  most  effective  system  of  employee  selection  within  the  context  of  equal  employment 
opportunity  goals. 

The  compelling  practical  fact  is  that  employment  tests,  with  all  their  limitations,  are  a  source 
of  valuable  information  about  prospective  employees.  Often  they  provide  the  only  information 
related  to  ability  and  skills  that  an  employer  has  in  making  selection  decisions.  Unlike  most  school 
testing,  employment  testing  is  used  in  relatively  information-poor  situations.  In  contrast  to  a  teacher 
who  has  daily  contact  with  the  pupil  and  adds  a  test  score  to  a  rich  set  of  impressions... an  employer 
seldom  has  any  firsthand  knowledge  about  an  applicant.  This  is  particularly  true  for  entry-level 
hiring  for  positions  that  do  not  require  extensive  prior  training,  which  is  the  situation  [in  which  most 
employment  testing  is  used]. 

In  addition,  the  public  interest  in  protecting  the  privacy  and  civil  rights  of  individuals  places 
further  constraints  on  the  information  available  to  employers...  In  addition,  there  are  many  self- 
imposed  constraints  because  the  threat  of  litigation  has  loomed  large  in  the  last  decade. 

The  situation  in  Ontario  is  very  similar  to  that  described  above;  we  are  required  to  address 
the  tensions  created  by  demands  of  the  individual  for  equity  and  privacy,  and  those  of  the 
employer  for  cost  efficiency  and  security.  However,  there  are  important  differences  in  the 
constitutional  structures  in  Canada  and  the  United  States.  As  previously  mdicated,  privacy  rights 
are  more  clearly  protected  in  the  United  States,  while  the  rights  of  designated  groups  to  equality 
are  given  more  extensive  protection  in  Canada.  Indeed,  the  Canadian  Constitution  is  generally 
more  supportive  of  group  rights  than  its  American  counterpart.  Examples  of  this  are  the 
inclusion  of  minority  language  rights,  aboriginal  rights,  multicultural  ism  and  the  equality 
guarantees  of  the  Charter.  In  a  testmg  context,  this  may  mean  that  Canadian  courts  may  be  more 
receptive  to  claims  that  certain  psychological  tests  have  a  negative  disparate  impact  on  certain 
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"discrete  and  insular  groups"  than  would  American  courts.  On  the  other  hand,  Canadian  courts 
might  be  less  receptive  to  claims  that  such  tests  violate  the  individual  privacy  rights  of  those 
tested. 

Within  the  boundaries  of  human  rights  legislation,  no  legislation  or  regulation  constrains 
the  use  by  employers  of  standardized  pencil  and  paper  psychological  tests  in  evaluating  job 
applicants.  Under  the  Ontario  Human  Rights  Code,  discrimination  in  employment  matters  is 
prohibited  by  section  5.  Section  1 1  clarifies  that  this  protection  extends  to  "constructive 
discrimination"  including  adverse  impact  on  protected  groups  through  "neutral"  practices  such 
as  testing.  These  protections  are  similarly  available  against  government  actors  under  the 
Charter.  (See  discussion  of  these  basic  protections  in  Chapter  1.) 

In  this  chapter,  we  will  explore  employment  testing  practices,  the  elements  necessary  to 
establish  di  prima  facie  case  of  discrimination  by  testing,  the  defences  available  to  employers, 
and  privacy  issues  affecting  employees.  We  will  also  examine  the  practical  problems 
complainants  face  in  proving  discrimination  caused  by  testing,  and  courts  and  boards  of  inquiry 
face  in  making  decisions. 

2.      TYPES  OF  TESTS 

The  extent  of  testing  in  employment  situations  can  be  depicted  on  a  matrix  combining 
three  sectors:  public,  private,  and  joint;  with  three  functions:  entry-level  selection,  promotion 
and  certification.  The  public  sector  includes  federal,  provincial,  and  local  government 
employers,  and  the  military.  The  private  sector  includes  businesses,  retail  establishments,  and 
manufacturers.  (Because  of  the  paucity  of  information  available  concerning  test  use  in  the 
private  sector,  it  is  impossible  to  do  more  than  outline  the  use  of  tests  by  employers  for 
personnel  management.)  The  joint  sector  is  made  up  of  private  trade  and  professional 
organizations  and  public  entities  that  administer  tests  for  the  purposes  of  licensing  and 
certification. 

In  Ontario  the  majority  of  testing  carried  out  on  civil  servants  appears  to  be  job  specific. 
Typing  speed  and  accuracy  is  an  example  of  such  a  test,  or  "work  sample."  At  both  the  hiring 
and  promotional  stages,  however,  there  is  increasing  use  of  ability  tests  to  assess  "managerial 
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skills"  or  "managerial  style."  While  such  tests  clearly  help  to  select  those  who  will  "fit"  into  the 
style  of  the  work  environment,  it  is  not  at  all  clear  that  these  tests  are  truly  relevant  or  fair. 

There  is  no  body  of  systematic  data  on  the  private  sector.  The  available  evidence  on  test 
use  reveals  little  in  the  way  of  standard  practice,  so  it  is  difficult  to  generalize  about  validation 
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the  federal  law  reform  commission  carry  out  an  investigation  into  the  use  of  psychological  tests  on  their 
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techniques,  modes  of  job  analysis  or  other  procedures.  It  is  very  difficult  to  judge  the  quality  of 
the  tests  or  the  credentials  of  the  people  who  develop,  validate,  or  use  them.  Tests  may  not  be 
registered  as  psychological  tests,  and  may  therefore  not  comply  with  any  formal  requirements  as 
to  validation,  or,  if  they  are  registered,  the  tests  may  be  performed  by  persons  not  qualified  to 
carry  out  psychological  testing.  It  is  recommended  that:  regulations  be  promulgated 
requiring  employers  to  report  data  on  test  use,  and  that  the  information  be  gathered  by  a 
central  government  agency.  This  would  allow  interested  parties  to  monitor  test  use,  and 
allow  complainants  access  to  more  information  on  test  practices  for  wider  sample  groups. 

(a)  Licensing  and  Certification  Testing 

Tests  used  for  the  purposes  of  licensmg  and  certification  are  administered  under  the 
auspices  of  private  organizations,  public  entities,  or  some  combmation  of  both.  They  are  for  the 
most  part  not  controversial.  The  result  of  this  regulation  is  that  access  to  certain  occupations  is 
limited  to  those  who  fulfil  the  requirements  set  by  the  certifying  body.  The  fields  requiring 
licensing  range  from  automobile  mechanics  and  cosmetology  to  pharmacy  and  computer 
programming.  The  quality  of  these  tests  is  difficult  to  judge,  and  it  is  extremely  variable.  The 
tests  are  usually  prepared  by  licensing  board  members,  most  of  whom  are  members  of  the 
licensed  profession,  who  have  been  appointed  to  board  membership  by  a  government  official, 
with  the  recommendation  of  their  professional  organization.  Some  professions  use  nationwide 
tests  developed  by  commercial  testmg  companies.  Some  experts  question  the  adequacy  of  even 
professionally  developed  occupational  tests,  insofar  as  they  measure  skills  more  closely  related 
to  academic  achievement  than  to  job  performance.  Proponents  of  this  point  of  view  argue  that 
the  usual  description  of  licensing  tests  as  "job-specific"  or  "job-related"  achievement  tests  is 
misleadmg.  They  assert  that  a  measure  of  job-related  knowledge  is  only  a  surrogate  for  actual 
performance  evaluation,  and  in  occupations  with  a  low  verbal  content,  perhaps  a  poor  surrogate 
for  evaluatmg  performance  m  situations  equivalent  to  those  posed  by  the  job. 

(b)  Ability  TESTING 

Ability  testing  in  the  employment  context  gives  rise  to  various  problems  for  minorities  and 
women,  stemming  from  the  following: 

(1)  ability  is  not  neutrally  defined  but  is  defined  m  relation  to  preset  criteria  that  are 
often  determined  by  a  white  male  standard; 

(2)  ability  is  often  assessed  by  standardized  tests  which  have  built-in  (albeit  sometimes 
subtle)  biases; 

(3)  ability  tests  are  often  administered  in  a  context  which  intimidates  minorities  and 
women; 
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(4)  ability  tests  rarely  value  the  importance  of  a  diverse  background  as  a  measure  of 
ability  and  performance; 

(5)  as  discussed  in  Chapter  1,  the  use  of  ability  testing  can  have  discriminatory  results 
even  if  the  tests  are  not  biased,  by  overemphasizing  a  particular  criterion  (such  as 
verbal  ability)  which  is  not  the  essence  of  a  particular  job,  and  by  ignoring 
applicants'  potential  abilities  which  are  job-related  but  outside  the  particular 
construct  tested  for. 

Ability  testing  in  the  employment  context  has  been  enjoying  a  surge  in  popularity.  This  is 
due  to  the  development  of  general  ability  tests  which  are  marketed  as  indicators  of  ability  for 
virtually  all  jobs.  Publishers  and  employers  point  to  universal  validation  theories  and  studies  for 
justifying  their  use  without  having  to  do  job  analysis  for  a  particular  situation  in  which  they  seek 
to  use  them.  Universal  validity  theory  is  based  in  assumptions  about  ability  that  often  operate  to 
the  detriment  of  those  who  do  not  operate  easily  in  the  dominant  culture,  and  tends  to  reinforce 
systemic  discrimination.  This  issue  is  discussed  in  greater  detail  in  section  4  of  this  chapter, 
concerning  Canadian  jurisprudence.  It  would  be  a  significant  development  if  courts  were  to 
begin  to  accept  universal  validation  as  proof  in  showing  a  discriminatory  test  to  be  a  reasonable 
and  bona  fide  occupational  requirement.  This  is  because  such  evidence  is  very  difficult  for  a 
complainant  to  displace,  without  doing  their  own  costly  situational  validity  study  geared  to  the 
particular  job  in  question. 

(c)    Integrity  and  Personality  Testing 

Another  form  of  employment  testing  that  is  becoming  increasingly  prevalent  is  integrity 
testing.  These  are,  commonly,  written  tests  designed  to  identify  individuals  with  relatively  high 
propensities  to  steal  money  or  property  on  the  job,  or  who  are  likely  to  engage  in  behaviours 
deemed  counterproductive  by  the  employer  (for  example,  tardiness,  sick  leave  abuse,  and 
absenteeism).  Controversy  surrounds  the  meaning  of  integrity  and  honesty  tests  and  the  kind  of 
inferences  they  support,  and  there  is  little  relevant  information  on  how  these  tests  are  used  in 
hiring  decisions. 

Integrity  tests  are  being  used  in  Ontario  for  employee  selection  and/or  promotion  in  the 
private  sector  but  the  extent  of  this  use  is  not  clear.  These  tests  are  often  presented  as  tests  of 
"managerial  style,"  or  are  otherwise  embedded  in  another  assessment  tool,  such  as  ability  tests. 
There  is  every  sign  their  use  is  increasing,    thus  warranting  particular  attention. 

Integrity  tests  are  almost  all  paper  and  pencil  instruments,  administered  to  job  applicants  at 
some  stage  of  the  screening  and  selection  process.  Some  tests,  which  are  called  "overt  integrity 
tests,"  are  designed  to  query  applicants  about  their  attitudes  toward  specific  manifestations  of 
dishonesty.  Examples  of  overt  questions  include  "How  honest  are  you?"  "How  prompt  are 
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you?"  and  "Do  you  think  it  is  stealing  to  take  small  items  home  from  work?"  Other  tests  rely  on 
more  subtle  test  items  supposedly  associated  with  particular  constructs,  such  as  "integrity." 

Publishers  gauge  the  effects  of  both  integrity  and  personality-based  tests  using  similar 
outcome  criteria:  reduction  of  workplace  theft  and/or  reductions  in  other  counterproductive 
behaviors  (absenteeism,  abuse  of  sick  leave,  lateness,  participation  in  strikes,  among  others). 
Publishers  of  integrity  tests  and  many  employers  increasingly  argue  that  honesty  in  the 
workplace  should  be  defined  broadly  to  include  more  and  more  types  of  "counter-productive" 
behaviour  as  well  as  outright  theft.  Some  items  on  integrity  tests,  and  the  constructs  they  purport 
to  measure,  bear  more  similarity  to  those  found  in  psychological  personality  tests  that  are  not 
typically  considered  integrity  tests  by  their  publishers  or  reviewers.  There  is  disagreement  in  the 
field  regarding  the  criteria  by  which  to  distinguish  honesty  and  integrity  tests  from  the  broader 
class  of  personality  tests. 

Please  see  further  discussion  of  these  uniquely  problematic  tests  at  section  6  of  this 
chapter. 

(d)    Intelligence  Testing 

Intelligence  testing  of  normal  adults  for  personnel  selection  purposes  is  not  as  widespread 
in  Canada  as  it  is  in  the  United  States.  The  extent  to  which  it  is  carried  out  in  Canada  is  unclear; 
it  appears  that  the  more  regulated  the  workforce,  the  more  likely  it  is  that  ability/intelligence 
testing  will  be  carried  out.  The  Metropolitan  Toronto  Police  Force,  for  example,  in  recent  years 
has  carried  out  quite  extensive  testing  of  this  sort  on  applicants. 

3.       DISPARATE  IMPACT  DISCRIMINATION  AND  TESTING  IN  U.S.  LAW 

The  issue  of  how  tests  used  in  employment  affect  members  of  particular  groups  or 
communities  is  a  source  of  controversy.  The  earliest  definitions  and  defences  of  adverse  impact 
discrimination  (called  "disparate  impact"  in  Title  VII  analyses)  arise  in  the  U.S.  context,  and 
have  become  increasingly  more  complicated  (and,  possibly,  less  equality-  oriented)  than  those 
that  have  begun  to  take  shape  in  Canada.  In  Canada,  based  on  Simpson-Sears  and  the  wording  of 
section  1 1  of  the  Ontario  Human  Rights  Code,  adverse  impact  analysis  has  been  defined  more 
loosely  than  the  present  definitions  used  by  U.S.  courts  and  administrators,  as  will  be  discussed 
below.  Nevertheless,  the  U.S.  experience  is  very  valuable  to  review:  it  serves  as  the  basis  for  the 
Supreme  Court  of  Canada's  first  recognition  of  the  issue;  it  anticipates  some  of  the  finer 
considerations  that  will  increasingly  appear  before  boards  and  courts  in  Canada;  and  it  shows  the 
ability  of  a  judiciary  to  restructure  adverse  impact  analysis  under  present  legislation  to  suit  a 
more  conservative  political  climate,  which  can  be  seen  when  comparing  the  adverse  impact 
decisions  of  the  Warren  court  to  those  of  the  Rehnquist  court.  The  U.S.  jurisprudence  is 
reviewed  here  prior  to  the  Canadian  because  of  the  earlier  and  greater  experience  of  U.S.  courts 
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concerning  adverse  impact  discrimination,  and  also  because  so  many  more  specific  testing  cases 
have  come  before  U.S.  courts,  which  have  set  a  framework  for  approaching  adverse  impact 
caused  by  testing  in  Canada.  This  chapter  will  go  on  to  explore  the  points  raised  in  the  U.S. 
jurisprudence  in  light  of  the  few  Canadian  decisions  thus  far. 

The  evolution  of  Canadian  courts'  approaches  to  workplace  testing,  and  to  adverse  impact 
discrimination  altogether,  begins  in  the  United  States.  Title  VII  of  the  Civil  Rights  Act  of  1964 
provided  the  first  statutory  basis  for  the  recognition  and  remedy  of  adverse  impact 
discrimination  (more  commonly  called  "disparate  impact"  in  the  U.S.).  Section  703(a)  of  Title 
VII  provided  that: 

It  shall  be  an  unlawful  employment  practice  for  an  employer  - 

(1)  to  fail  or  refuse  to  hire  or  to  discharge  any  individual,  or  otherwise  to  discriminate  against  any 
individual  with  respect  to  his  compensation,  terms,  conditions,  or  privileges  of  employment,  because 
of  such  individual's  race,  color,  religion,  sex,  or  national  origin;  or 

(2)  to  limit,  segregate,  or  classify  employees  or  applicants  for  employment  in  any  way  which 
would  deprive  or  tend  to  deprive  any  individual  of  employment  opportunities  or  otherwise  adversely 
affect  his  status  as  an  employee,  because  of  such  individual's  race,  color,  religion,  sex,  or  national 

.    .     15 

origin. 

Section  703(a)(1)  has  been  used  as  the  basis  for  the  prohibition  of  du"ect,  or  "disparate 
treatment,"  discrimination.  Section  703(a)(2)  has  been  treated  as  the  statutory  basis  for  the 
prohibition  of  adverse  effect  discrimination,  even  though  it  does  not  explicitly  establish  that 
cause  of  action.  That  is,  it  is  not  a  clear  statement  that  facially  neutral  actions  that  have  an 
adverse  effect  on  protected  groups,  with  or  without  intent  on  the  part  of  the  employer,  are 
prohibited.  The  presence  of  the  words  "adversely  affecf  and  "tend  to,"  however,  made 
application  of  the  section  as  prohibiting  adverse  impact  very  attractive  to  the  U.S.  Supreme 
Court  in  its  first  considerations  of  the  issue. 

From  the  beginning  of  debate  about  Title  VII,  a  lack  of  clarity  on  the  part  of  politicians 
regarding  adverse  impact  discrimination  theory  is  evident.  That  is  not  to  diminish,  however,  the 
many  strongly  worded  statements  on  the  part  of  Title  VII  lawmakers  that  equal  opportunity  and 
not  just  the  elimination  of  the  more  overt  forms  of  discrimination  was  the  purpose  of  the 
legislation.  It  has  been  the  role  of  the  judiciary  in  the  U.S.,  however,  not  the  legislature,  to 
establish  proactively  adverse  impact  discrimination  as  a  cause  of  action  (called  "disparate 
impact"),  with  a  separate  analytical  structure  from  that  of  direct  discrimination  (called  "disparate 
treatment"). 
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After  twenty  years  of  judicial  expansion  of  plaintiffs'  ability  to  win  these  cases,  recent 
Supreme  Court  decisions  have  reduced  adverse  impact  analysis  to  something  more  akin  to 
"veiled  direct  discrimination"  analysis,  wherein  practices  causing  adverse  impact  basically  had 
to  be  shown  by  plaintiffs  to  be  pretexts  for  direct  discrimination.  The  accompanying  importation 
of  more  onerous  legal  burdens  on  employees  (based  on  analogizing  between  the  disparate 
treatment  cases  and  disparate  impact  cases)  curtailed  their  ability  to  win  these  challenges.  In 
answer  to  this  attitudinal  sea-change  on  the  part  of  the  Court,  Congress  responded  with  new 
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legislation  (the  Civil  Rights  Act  of  1991)  making  disparate  impact  regardless  of  intent  a  distinct 
cause  of  action,  and  remedying  the  new  "employer-friendly"  shifting  of  burdens  (to  the  degree 
politically  possible  in  an  increasingly  reactionary  climate). 

(a)    Early  U.S.  Legislative  Approaches  to  Testing 

Testing  provisions  in  Title  VII  of  the  Civil  Rights  Act  of  1964  reflected  divergent  attitudes 
toward  adverse  impact  discrimination  among  Congressmen  even  at  the  time  of  its  passing. 
Congressional  debate  on  the  issue  of  standardized  psychological  testing  was  spurred  on  by  the 
case  of  Myart  v.  Motorola  Co.  There,  a  Black  applicant  alleged  racial  discrimination  in  a 
decision  not  to  hire  him.  As  part  of  its  defence,  Motorola  claimed  that  the  denial  of  employment 
was  based  on  the  applicant's  failing  to  score  high  enough  on  an  intelligence  test.  The  hearing 
examiner  found  the  test  discriminatory  because  it  did  "not  lend  itself  to  equal  opportunity  to 
qualify  for  hitherto  culturally  deprived  and... disadvantaged  groups."  The  hearing  examiner 
went  on  to  say  that,  in  order  to  meet  the  goals  of  anti-discrimination  laws  and  increase 
opportunity,  employers  had  to  become  cognizant  of  the  needs  of  historically  disadvantaged 
groups. 

Congressional  reaction  was  generally  negative  to  this  approach.  Objective  testing  in 
particular  was  viewed  as  helpftil  to  maximizing  economic  strength.  In  the  absence  of  overt 
discrimination  in  test  items,  many  Congressmen  felt  uncomfortable  with  the  application  to 
objective  testing  of  what  would  later  be  called  disparate  impact  reasoning.  There  was  a  wish  to 
allow  somehow  such  testing  without  undermining  Title  VII.  An  amendment  to  deal  with  testing 
was  incorporated  into  the  legislation  as  Section  703(h): 

[N]or  shall  it  be  an  unlawful  employment  practice  for  an  employer  to  give  and  to  act  upon  the  results 
of  any  professionally  developed  test  provided  that  such  test,  its  administration  or  action  upon  the 
results  is  not  designed,  intended,  or  used  to  discriminate  because  of  race,  color,  religion,  sex  or 
national  origin. 
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This  section  is  a  compromise  among  three  groups  in  Congress:  those  who  wanted  no 
section  covering  testing,  since  it  was  presumed  legal;  those  who  wanted  an  even  freer  rein  to 
test,  and  those  who  wanted  testing's  potential  for  adverse  impact  discrimination  recognized  by 

21  o  J 

requiring  that  such  tests  be  at  least  job-related.  No  debate  occurred  over  the  version  of  the 
section  ultimately  passed,  so  there  is  really  no  guidance  as  to  the  ambiguous  term  "used  to" 
discriminate,  in  terms  of  intent  requirements.  Significantly  for  future  interpretations,  there  is  no 
explicit  requirement  that,  for  a  test  to  be  illegal,  it  be  purposefully  used  to  discriminate  against 
protected  groups.  Nevertheless,  this  amendment  and  the  debate  leading  up  to  it  show  a  state  of 
confusion  about,  or  perhaps  only  embryonic  awareness  of,  adverse  impact  theory  on  the  part  of 
most  Congressional  leaders  in  1964.  It  has  been  up  to  the  courts  in  the  U.S.  to  move  forward  and 
firmly  establish  adverse  impact  as  a  cause  of  action.  Until  recently,  the  U.S.  Supreme  Court  has 
been  extremely  proactive  in  accomplishing  this,  with  especial  vehemence  in  the  area  of 
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Standardized  testing. 

(b)    The  Early  Proactive  Tone  in  U.S.  Jurisprudence 

The  landmark  case  in  North  America  for  the  judicial  consideration  of  adverse  impact 
discrimination  is  the  unanimous  decision  of  the  U.S.  Supreme  Court  in  Griggs  v.  Duke  Power 
Co. .  This  case  centres  around  psychological  testing  in  the  employment  context.  The  decision 
serves  as  the  basis  for  the  Supreme  Court  of  Canada's  reasoning  in  its  first  comprehensive 
consideration  of  adverse  impact  discrimination  in  Simpson-Sears,  as  well  as  for  U.S.  analyses 
for  the  next  twenty  years. 

In  Griggs,  the  defendant,  Duke  Power,  had  a  history  of  only  hiring  whites  for  its  skilled 
jobs.  In  1965,  after  the  passage  of  the  Civil  Rights  Act  of  1964,  it  purported  to  open  those  jobs  to 
minorities.  It  did,  however,  require  applicants  to  take  two  standardized  psychological  tests,  one  a 
general  I.Q.  test,  and  one  a  mechanical  aptitude  test.  The  score  deemed  adequate  for  hiring  was 
set  at  a  level  that  excluded  groups  that  generally  scored  lower  than  white  males,  namely,  in  this 
case.  Blacks.  Setting  the  entry  standard  well  beyond  what  is  needed  to  perform  the  job  is  a 
significant  problem  in  the  use  of  tests   . 

Although  the  test  was  neutral  on  its  face,  and  no  intent  to  discriminate  was  shown,  the 
Supreme  Court  nevertheless  held  the  practice  to  be  illegal  under  the  Civil  Rights  Act  because  of 
its  disparate  impact  on  Blacks,  unless  the  defendant  could  show  that  the  testing  was  a  "business 
necessity."  No  intent  to  discriminate  was  necessary  for  liability.  The  Court  noted  that  "Congress 
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In  Connecticut  v.  Teal  451  U.S.  440  (1982),  for  example,  even  though  the  employer's  bottom-line  promotion  rate 
for  minorities  was  not  disproportionately  lower  than  whites',  and  showed  the  positive  effects  of  an  aftlmiative 
action  program,  the  use  of  a  written  test  which  generally  yielded  lower  scores  for  blacks  and  which  was 
insufficiently  job  related,  was  still  found  to  be  a  violation  of  Title  VII. 

401  U.S.  424  (1971). 

This  is  the  effect,  for  example,  of  the  Law  School  Aptitude  Test  in  respect  to  lawyers  and  this  has  excluded 
designated  group  members.  Please  see  discussion  at  Chapter  3  of  this  report. 
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directed  the  thrust  of  the  [Civil  Rights]  Act  to  the  consequences  of  employment  practices,  not 
simply  the  motivation"  and  that  "absence  of  discriminatory  intent  does  not  redeem  employment 
procedures... that  operate  as  'built-in  headwinds'  for  minority  groups  and  are  unrelated  to 
measuring  job  capability."  The  term  "used  to"  in  section  703(h)  (with  regard  to  illegal 
discrimination  associated  with  testing)  was  used  by  the  Court  in  Griggs  as  support  for  its 
holding  that  tests  administered  without  any  discriminatory  intent  could  still  violate  the  Civil 
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Rights  Act.  Also,  the  Court  significantly  held  that  the  employer  had  to  bear  the  full  burden  (of 
both  production  and  persuasion)  of  demonstrating  a  test's  job-relatedness  and  business  necessity 
in  order  to  escape  liability  for  using  a  discriminatory  test.  The  Griggs  approach  was  then 
followed  in  numerous  U.S.  decisions. 

U.S.  cases,  then,  considering  testing  in  the  workplace,  have  followed  the  analytical 
structure  used  in  Griggs: 

(1)  Does  the  plaintiff  establish  a  prima  facie  case  of  discrimination  by  showing  that  the 
impugned  tests  have  an  effect  on  a  protected  group  that  is  both  significant  and 
adverse? 

(2)  If  so,  is  the  defendant  employer  able  to  show  that  the  test  is  a  matter  of  business 
necessity,  starting  with  showing  that  it  is  sufficiently  job-related  with  validated 
predictive  ability? 

(3)  If  so,  can  the  plaintiff  demonstrate  that  other  equally  valid  means  of  employee 
selection  are  available,  that  do  not  cause  significant  adverse  impact? 

(c)  Current  U.S.  Approaches  to  Business  Necessity,  and  the  Employer's 
Burden  of  Proof 

Although  a  plaintiff  must  first  establish  di  prima  facie  case  of  discrimination,  in  reviewing 
the  analytical  structure  set  out  in  Griggs  this  report  will  first  examine  the  issue  of  business 
necessity  and  the  employer's  burden  of  proof  once  d,  prima  facie  case  has  been  established.  The 
area  of  business  necessity  has  been  the  main  point  of  controversy  in  the  U.S.  Reviewing  the 
jurisprudence  surrounding  allows  for  an  initial  chronological  overview  of  the  testing-related 
jurisprudence  altogether. 

In  1975,  the  U.S.  Supreme  Court  considered  a  similar  fact  situation  to  that  of  Griggs  in  its 
next  important  adverse  impact  case,  Albemarle  v.  Moody.    There  the  Court  isolated  the  second 
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Griggs,  supra  n.  23,  at  432. 

Ibid,  at  433  (emphasis  on  the  word  "used"  added  by  the  Court). 

See,  for  example,  Albemarle  Paper  Co.  v.  Moody,  442  U.S.  407  (1975);  Dothard  v.  Rawlinson,  433  U.S.  321 
(1977). 

Ibid. 
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point  above  for  elaboration:  that  is,  what  must  an  employer  show  to  establish  that  a  test  is 
sufficiently  job-related  to  survive  the  discrimination  challenge?  The  Court  held  that  the 
defendant's  required  burden  was  to  prove  a  legitimate  business  necessity.  It  looked  at  the 
company's  attempt  to  validate  the  testing,  and  compared  that  to  the  Equal  Employment 
Opportunity  Commission's  1970  Guidelines  on  Employee  Selection  Procedures,  using  the 
EEOC  Guidelines  as  a  legal  standard  for  determining  job-relatedness. 

In  Albemarle,  the  defendant  company  hired  an  industrial  psychologist  to  validate  its  use  of 
tests  for  verbal  intelligence  and  mechanical  comprehension  for  production  line  hiring.  The 
psychologist  spent  a  half  day  at  the  plant,  and  designed  a  study  which  was  then  conducted  by 
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plant  officials  without  supervision.  Mostly,  higher-level  white  employees  took  the  tests  for  the 
purposes  of  the  validation  study.  Their  scores  were  then  compared  to  their  supervisors'  rating 
of  their  job  performance.  Based  on  this  information  the  psychologist  concluded  the  test  scores 
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had  a  positive  correlation  with  job  performance.  The  Court  concluded  that  there  were 
numerous  validation  deficiencies,  including  the  subjective  job  performance  ratings  and  the 
failure  to  test  entry-level  employees,  and  that  no  effort  had  been  made  to  see  if  validation  results 
applied  differently  to  minority  and  non-minority  job  performance.  Based  on  these  shortcomings, 
the  Court  concluded  that  there  was  no  way  to  determine  whether  the  criteria  were  sufficiently 
related  to  the  company's  legitimate  interest  in  job-specific  ability  to  justify  the  adverse  impact 
discrimination.  Subsequent  to  Albemarle,  some  U.S.  employers  began  dropping  their  use  of 
tests  in  favor  of  more  subjective  hiring  criteria,    despite  the  fact  that  Section  703(h)  of  Title  VII 
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permitted  the  use  of  professionally  developed  ability  tests  as  long  as  they  do  not  discriminate. 

How  exactly  can  the  U.S.  employer  show  job-relatedness  or  business  necessity  in  the  case 
of  psychological  tests?  There  has  been  no  clear  guidance  on  this  from  the  jurisprudence,  and  a 
variety  of  approaches  used  by  employers  have  been  found  adequate.  The  courts  have  at  times 
exempted  employers  from  making  formal  validation  studies,  when  they  are  using  standardized 
psychological  tests.  At  the  time  of  passing  Title  VII  of  the  Civil  Rights  Act,  the  U.S.  Congress 
failed  to  give  the  EEOC  power  to  give  its  guidelines,  rules  and  regulations  the  force  of  law. 
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35  Fed.  Reg.  1,333  (1970),  withdrawn,  43  Fed.  Reg.  38,312  (1978). 

Albemarle,  supra  n.  27  at  429. 

Of  the  105  tested  employees,  4  were  black.  Albemarle,  supra  n.  27,  at  429. 

/6/c/.,  at  429-430. 

76/^.,  at  433. 

For  example,  the  Kroger  Company,  one  of  the  largest  supermarket  chains  in  the  U.S.,  dropped  its  use  of  a 
"temperament"  test,  and  the  Wonderlic  Personnel  Test,  which  was  central  to  the  Griggs  case:  see  discussion  in 
Paul  Greenlaw,  "Proving  Title  Vll  Discrimination"  (1991)  Labor  Law  Journal  407. 

Some  companies,  instead  of  dropping  testing  altogether  because  of  onerous  validation  burdens,  switched  from 
criterion  to  content-based  validation.  In  content  validation,  as  described  in  Chapter  1,  jobs  arc  broken  down  into 
their  component  tasks  and  an  expert  panel  judges  how  well  test  items  relate  to  pcrfomiancc.  I-I"OC  Guidelines 
permit  employers  using  this  type  of  validation  to  avoid  the  mathematical  correlation  cocnicient  arrived  at  llirough 
criterion  validation,  particularly  for  lower  level  jobs. 
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Although  the  Court  in  both  Griggs  and  Albemarle  looked  to  the  EEOC  Guidelines  as  the  proper 
measuring  stick  for  validating  job-relatedness,  subsequent  court  decisions  have  relaxed  their 
adherence  to  them  or  their  present-day  equivalent,  the  Uniform  Guidelines.  The  lower  federal 
courts  in  particular  have  stated  that  EEOC  Guidelines  would  not  necessarily  take  precedence  in 
setting  a  validation  standard  over  expert  opinion  and  generally  accepted  professional 
standards.  For  the  next  several  years  after  Albemarle,  courts  ranged  from  strict  adherence,  to 
treating  the  Guidelines  as  nothing  more  than  additional  expert  opinion,  to  not  requiring  formal 
validation  at  all  when  practices  were  'obviously'  linked  to  business  goals.^^ 

Although  standards  of  proof  varied,  the  burden  of  persuasion  as  to  business  necessity  was 
(at  least  implicitly)  placed  on  the  employer.  That  assumption  began  to  be  challenged  with  the 
Supreme  Court's  decision  in  Watson  v.  Fort  Worth.  There,  the  Court  extended  disparate 
impact  theory  to  include  subjective  employment  practices  as  well  as  "objective"  ones,  such  as 
height  and  weight  requirements  or  rigid  standardized  test  cut-offs.  Subjective  practices  are  those 
that  are  based  on  the  exercise  of  personal  judgment,  and  had  previously  been  attacked  only  on 
the  basis  of  direct  discrimination.  But  there  was  a  price  to  be  paid  for  widening  the  net  of 
adverse  impact  discrimination  claims.  The  employer  in  Watson  cited  the  "impossibility"  of 
employers'  defending  themselves  against  disparate  impact  cases  based  on  subjective  criteria, 
and  raised  the  politically-laden  spectre  of  quotas  as  the  only  practice  that  could  insulate  an 
employer  from  such  claims  under  the  current  burden  of  proof  In  a  plurality  opinion,  four 
Justices  held  that  the  employer's  burden  in  rebutting  di  prima  facie  case  of  disparate  impact 
discrimination  should  be  one  of  production  only. 

The  burden  of  persuasion  would  then  still  rest  with  the  plaintiff  regarding  the  practice's 
job-relatedness.  This  woi^ld  mean  that  defendants  could  much  more  easily  defeat  disparate 
impact  discrimination  suits,  given  their  greater  resources  and  control  of  data.  The  plurality 
observed,  with  regard  to  subjective  employment  practices,  that  the  "self-evidenf  nature  of  many 
jobs  requiring  certain  personality  traits  does  not  lend  itself  to  quantitative  analysis  ,  and  also 
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Supra,  c.  1,  n.  3. 

See,  for  example,  U.S.  v.  South  Carolina,  445  F.  Supp.  1094  (D.S.C.  1978);  U.S  v.  Georgia  Power  Co.,  474  F.  2d 
906(5thCir.  1973). 

Contrast  the  approach,  for  example,  in  Firefighters  Institute  v.  City  of  St.  Louis,  616  F.  2d  350  (8th  Cir.  1980)  and 
Craig  V.  County  of  Los  Angeles,  626  F.2d  659  (9th  Cir.  1980). 

See  New  York  City  Transit  Authority  v.  Beazer,  440  U.S.  568  (1979). 

108  S.Ct.  2777  (1988). 

Here,  the  subjective  practice  in  question  was  the  employer's  leaving  promotion  decisions  to  the  unchecked 
discretion  of  supervisors,  resulting  in  the  failure  to  promote  blacks. 

Justices  O'Connor,  Scalia,  White  and  Chief  Justice  Rehnquist. 

It  would  be  interesting  to  consider  a  case  where  this  logic  is  applied  to  the  personality  traits  being  quantified  on 
standardized  personality  and  integrity  tests.  Following  the  approach  given  here  in  Watson,  they  should  then  be 
suspect. 
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that  the  judiciary  is  not  in  the  business  of  restructuring  employment  practices'*^*.  In  the  absence  of 
a  majority  voice,  however,  the  decision's  approach  that  the  burden  of  persuasion  rests  with  the 
plaintiff  throughout  a  disparate  impact-based  discrimination  suit  left  the  issue  of  the  nature  of 
the  employer's  burden  of  showing  business  necessity  unsettled. 

A  year  later,  the  majority  in  Wards  Cove  Packing  v.  Atonio  indeed  held  that  the 
appropriate  burden  for  an  employer  rebutting  a  prima  facie  case  of  disparate  impact 
discrimination  was  one  of  production,  while  the  ultimate  persuasive  burden  remains  with  the 
plaintiffs  (the  decision  also  has  implications  for  the  prima  facie  case  standard,  which  will  be 
discussed  in  the  next  section).  There,  the  plaintiffs  asserted  that  low-skill  cannery  jobs  at  Wards 
Cove  Packing  were  held  mostly  by  minorities,  while  whites  predominantly  filled  the  higher- 
skilled  non-cannery  positions.  Minority  cannery  workers  brought  suit  alleging  adverse  impact 
caused  by  Wards  Cove's  employment  practices  that  were  keeping  them  out  of  the  non-cannery 
positions.  Subjective  as  well  as  objective  employment  practices    were  involved. 

The  Alaska  sahnon  industry  in  question  has  characteristics  that  are  familiar  in  situations  of 
institutionalized  discrimination.  These  include  the  stratification  of  jobs  along  racial  and  ethnic 
lines,  and  the  segregation  of  housing  and  dining  facilities,  with  those  for  low-level 
predominantly  non-white  workers  being  substantially  inferior.  The  higher-paying  non-cannery 
workers  are  recruited  from  places  as  far  away  as  northern  California,  while  the  cannery  jobs  are 
mostly  filled  by  local  community  residents,  a  predominantly  non-white  pool.  The  higher  paying 
non-cannery  jobs  include,  in  addition  to  engineers  and  accountants,  such  support  staff  as  cooks, 
carpenters,  beach-gangs  for  dockyard  labor,  and  storekeepers. 

Reflecting  the  increasing  phobia  in  the  United  States  of  affirmative  action  and  of  racial 
"quotas,"  the  Court  took  three  major  strides  to  undo  the  adverse  impact  reasoning  as  set  out  in 
Griggs.  (Two  of  these  relate  to  plaintiffs'  burden  in  making  oi  di  prima  facie  case  and  will  be 
discussed  separately  in  the  following  section  on  the  requirements  of  a  prima  facie  adverse 
impact  discrimination  case  in  the  U.S.)  Regarding  the  second  structural  point  in  adverse  impact 
analysis  (the  defendant  employer's  burden  of  showing  business  necessity)  the  Court  here 
significantly  lessened  the  requirements  of  the  employer's  burden.  Relying  on  the  Watson 
plurality's  holding  that  the  burden  of  persuasion  rests  with  the  plaintiff  at  all  times,  the  bare 
majority  held  that  the  defendant's  burden  is  one  of  production  only.    The  Court  also  looked  to 
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Watson,  supra  n.  20,  at  2791.  This  deference  to  business  seems  to  reflect  the  elitist  nature  of  the  American 
judiciary  and  the  Rehnquist  court:  See  Bartholet,  "Application  of  Title  VII  to  Jobs  in  Higher  Places",  (1982)  95 
Harv.  L.  Rev.  947. 

I09S.Ct.2115(1989). 

Objective  practices  with  alleged  adverse  impact  included  a  rehire  preference,  separate  hiring  channels,  a  practice 
of  not  promoting  from  within,  an  English  language  requirement,  a  rehire  preference,  a  practice  of  nepotism,  and  a 
failure  to  post  non-cannery  openings. 

Interestingly,  the  discussion  of  allocation  of  burdens  of  proof  was  not  necessary  to  the  resolution  of  the  issues  in 
either  Wards  Cove  or  Watson. 


78 

the  language  of  Title  VII  to  support  the  conclusion  that  the  persuasive  burden  at  all  times  rested 
with  the  plaintiff,  as  it  does  with  direct  (disparate  treatment)  discrimination  under  Title  VII. 

The  majority  also  rejected  the  standard  that  the  practice  be  shown  as  essential  or 
indispensable  to  business  to  be  saved  under  the  business  justification  rule/^  The  concept  of 
business  justification  devolved  into  merely  showing  a  valid  purpose  serving  the  business.  This  is 
a  very  significant  departure  from  Griggs,  where  the  "touchstone"  of  the  defence  was  to  be 
"business  necessity";  in  Wards  Cove,  the  majority  opinion  states  that  the  "touchstone  of  this 
inquiry  is  a  reasoned  review  of  the  employer's  justification  for  his  use  of  the  challenged 
practice... there  is  no  requirement  that  the  challenged  practice  be  'essential'."  This  is  a  much 
less  stringent  standard  for  employers  to  meet.  Once  met,  the  plaintiffs  fmal  recourse  is  to  show 
alternative  practices  that  would  not  have  the  discriminatory  impact;  the  employer's  refusal  to 
adopt  these  would  then  show  the  "business  justification"  to  be  a  mere  pretext  for  discrimination. 
This  gets  close  to  the  burdens  involved  in  direct  or  intentional  discrimination  cases. 

Wards  Cove  has  been  widely  seen  as  significantly  undermining  plaintiffs'  ability  to 
challenge  employment  practices  which  appear  neutral  on  their  face  but  have  adverse  impact  on 
particular  groups.  U.S.  supporters  view  the  decision  as  a  pragmatic  response  to  the  extension 
of  disparate  impact  reasoning  to  subjective  employment  practices.  It  is  hard,  however,  not  to 
view  the  significant  restructuring  of  burdens  as  overreaching  in  the  case  of  objective  screening 
practices,  such  as  testing.  To  place  the  burden  of  persuasion  regarding  the  lack  of  business 
justification  on  plaintiffs,  and  to  water  down  the  standard  for  job-relatedness  and  necessity,  is  to 
further  entrench  the  inevitable  "war  of  the  experts"  in  testing  cases,  which  require  the 
examination  of  sometimes  complex  validation  issues.  In  these  cases,  this  is  a  type  of  war  that 
those  with  more  limited  resources  and  access  to  relevant  data,  the  employees,  ah-eady  have  had  a 
hard  time  winning.  The  resources  to  win  such  wars  of  experts  are  in  the  hands  of  employers  for 
the  most  part.  In  Wards  Cove,  for  example,  the  failure  of  the  employer  to  comply  with  EEOC 
Guidelines  and  to  keep  records  of  the  effects  of  practices  on  minorities  was  a  significant  obstacle 
for  the  complainants  in  establishing  their  case. 

Justice  Stevens  led  the  Court's  dissent  in  Wards  Cove,  characterizing  the  business 
justification  defense  as  affirmative  in  nature,  and  therefore  requiring  a  burden  of  both  production 
and  persuasion  on  the  defendant.^^  He  distinguished  the  legal  approach  to  direct  discrimination 
from  that  of  adverse  discrimination  by  likening  adverse  discrimination  reasoning  to  that  of  tort 
law:  the  plaintiffs  showing  of  the  effects  of  a  harmful  act  cannot  be  denied  by  the  defendant. 
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Wards  Cove,  supra  n.  45,  at  2125-2126. 

Griggs,  supra  n.  23,  at  671-72. 

Wards  Cove,  supra  n.  45,  at  659. 

See  Dawn  Bennett-Alexander,  "The  Use  of  Disparate  Impact  Analysis  in  Subjective  Criteria  Employment 
Discrimination  Cases"  (1989)  12  Nat'i.  Black  L.J.  189. 

Wards  Cove,  supra  n.  45,  at  2 1 3 1 . 
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Rather  the  defendant  must  make  the  act  seem  justified  or  excusable.  (In  contrast,  a  direct 
discrimination  defendant  may  seek  to  deny  any  intentional  racism,  sexism,  etc.)  He  criticized  the 
majority  as  legislative  reconstructionists  in  their  shifting  of  the  burden  of  persuasion  off  the 
defendants  and  in  watering  down  the  standard  that  the  practice  be  indispensable  to  the  business 
for  the  defendant  to  escape  liability,  thus  departing  from  the  clear  meaning  and  intent  of  Title 
VII. 

According  to  Justice  Stevens,  the  majority  also  radically  departed  from  the  reading  of 
Title  VII  as  to  business  necessity  in  Griggs  and  another  U.S.  Supreme  Court  decision, 
Dothard.  The  majority  in  Wards  Cove  goes  to  great  lengths  to  show  how  their  watered  down 
standard  can  legitimately  arise  from  previous  rulings,  while  admitting  a  contrary  view  might 
also  reasonably  arise.  Stevens  noted  that  if  Congress  felt  Title  VII  had  been  wrongly  interpreted 
by  previous  landmark  Supreme  Court  cases  and  the  lower  courts  that  followed  them,  it  had  had 
ample  opportunity  since  the  early  1970's  to  debate  and  amend  Title  VII  to  reflect  something  less 
like  the  high  standard  for  necessity  following  Griggs,  and  something  more  like  the  approach  of 
the  majority  here.  Justice  Blackmun,  in  a  separate  dissent,  questioned  whether  the  majority 
believes  that  discrimination  against  non-whites  exists  in  the  U.S.: 

Today  a  bare  majority  of  the  Court... reaches  out  to  make  last  term's  plurality  decision  in  Watson  v. 
Fort  Worth  Bank  &  Trust  the  law,  thereby  upsetting  the  longstanding  distribution  of  burdens  of 
proof  in  Title  VII  disparate-impact  cases... 

The  harshness  of  these  results  is  well  demonstrated  by  the  facts  of  this  case.  The  salmon  industry 
as  described  by  this  record  takes  us  back  to  a  kind  of  overt  and  institutionalized  discrimination  we 
have  not  dealt  with  in  years:  a  total  residential  and  work  environment  organized  on  principles  of 
racial  stratification  and  segregation  which... resembles  a  plantation  economy.  This  industry  long  has 
been  characterized  by  a  taste  for  discrimination  of  the  old-fashioned  sort:  a  preference  for  hiring 
nonwhites  to  fill  its  lowest-level  positions,  on  the  condition  that  they  stay  there.  The  majority's  legal 
rulings  essentially  immunize  these  practices  from  attack  under  a  Title  VII  disparate-impact  analysis. 

'  Sadly,  this  comes  as  no  surprise.  One  wonders  whether  the  majority  still  believes  that  race 
discrimination  -  or,  more  accurately,  race  discrimination  against  non-whites  -  is  a  problem  in  our 
society,  or  even  remembers  that  it  ever  was.     Inotes  omitted] 

It  is  possible  that  the  majority  in  Wards  Cove  is  simply  reacting  to  the  mclusion  of 
subjective  hiring  practices  as  a  basis  for  adverse  discrimination  claims  with  more  stringent 
burdens  on  the  plaintiff.  But  what  of  the  long  list  of  "objective"  practices  also  at  issue  here?  As 
noted  previously,  these  included  such  things  as  an  English  language  test,  the  separation  of  hiring 
streams,  and  a  failure  to  post  non-cannery  jobs.  There  is  no  indication  in  Wards  Cove  that  the 
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Ibid.  Justice  Stevens  also  noted  that  the  party  pleading  a  fact,  such  as  the  employer  pleading  business  justitication, 
generally  has  the  burden  of  proving  it. 
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Dothard,  supra  n.  27. 

Wards  Cove,  supra  n.  45,  at  2 1 32. 

^^      Ibid^dHine. 
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increased  burdens  placed  on  plaintiffs  should  not  apply  in  cases  where  only  objective  practices, 
such  as  testing,  are  used  by  the  employer. 

(d)    Establishing  a  Prima  Facie  Case  of  Disparate  Impact  Discrimination  in 
THE  U.S. 

The  threshold  question  under  the  analytical  structure  set  out  by  Griggs  is  whether  or  not  a 
plaintiff  has  shown  that  an  employer's  test  use  has  caused  adverse  impact  discrimination.  Under 
various  decisions  of  the  U.S.  Supreme  Court,  the  level  of  impact  must  be  of  a  "substantially" 
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disproportionate  exclusionary  nature     or  exhibit  a  "significantly"  discriminatory  pattern.^ 
These  general  statements  do  not  give  guidance  as  to  what  is  "substantial"  or  "significant."  The 
Watson  Court,  while  allowing  that  it  has  never  imposed  mathematical  cut-offs,  "consistently 
stressed  that  statistical  disparities  must  be  sufficiently  substantial  that  they  raise... an  inference  of 
causation. 

What  is  the  meaning  of  "significant"  or  "substantial"?  The  Uniform  Guidelines  adopted  by 
the  EEOC  and  the  U.S.  Dept.  of  Justice  state:  "A  selection  rate  for  any  race,  sex,  or  ethnic  group 
which  is  less  than  four-fifths  (4/5)  (or  eighty  per  cent)  of  the  rate  for  the  group  with  the  highest 
rate  will  generally  be  regarded... as  evidence  of  adverse  impact."  This  is  commonly  called  the 
"four-fifths  rule."  Disparate  impact  caused  by  testing,  under  these  guidelines,  is  shown  when  the 
selection  rate  for  a  protected  group  is  less  than  80%  of  the  highest  scoring  majority  group. 
American  courts  have  generally  adopted  this  ratio  to  determine  whether  adverse  impact 
discrimination  has  taken  place.  The  Watson  Court,  however,  emphasized  that  the  Uniform 
Guidelines '  "four-fifths  rule"  was  merely  that,  a  guideline,  and  not  a  legal  standard. 

This  rule  is  based  on  an  expression  of  minority  to  majority  pass  rates.  When  different  sorts 
of  comparisons  are  used,  however,  what  in  reality  may  be  adverse  impact  does  not  necessarily 
fit  into  the  "four-fifths  rule."  Some  courts  have  used  other  comparisons  in  order  to  find 
discrimination.  For  example,  in  Green  v.  Missouri  Pacific  Railroaa  and  Craig  v.  County  of  Los 
Angeles,^  courts  compared  majority  versus  minority  failure  rates  to  show  adverse  impact,  even 
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Griggs,  supra  n.  23,  at  426;  Washington  v.  Davis  96  S.Ct.  2040  (1976). 

Albemarle,  supra  n.  27,  at  425;  Dothard  v.  Rawlinson,  supra  n.  27,  at  329;  Connecticut  v.  Teal,  supra  n.  22, 
at  446. 

Watson,  supra  n.  40,  at  995. 

Uniform  Guidelines  on  Employee  Selection  Procedures,  29  C.F.R.  §  1607.4(D)  (1986). 

Under  the  Uniform  Guidelines,  individual  agencies  retain  the  discretion  to  adjust  the  ratio  in  individual  cases  as 
deemed  appropriate. 

See,  for  example,  Bushey  v.  New  York  State  Civil  Service  Commission,  733  F.2d  220  (2d  Cir.  1984);  Guardian 
Ass'n  V.  Civil  Serv.  Commission,  630  F.2d  79  (2d  Cir.  1980);  United  States  v.  City  of  Chicago,  21  F.E.P.  Cas.  200 
(N.D.  Ill  1979). 

523  F.2d  1290  (8th  Cir.  1975). 

626  F.2d  659  (9th  Cir.  1980),  cert,  denied,  450  U.S.  929  (1981). 
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when  the  pass  rate  ratio  fell  within  the  "four-fifths  rule."  Another  approach  used  has  been  to 
compare  the  percentage  of  minority  members  in  the  applicant  pool  to  the  percentage  actually 
hired. 

A  defendant  may  then  seek  to  impeach  the  reliability  of  the  plaintiffs  statistical  evidence, 
offer  rebuttal  evidence,  or  disparage  the  probative  weight  accorded  to  the  plaintiffs  evidence.^^ 
Should  these  fail,  the  defendant  may  then  try  to  show  that  the  disparate  impact  is  due  to  an 
employment  practice  that  is  sufficiently  job-related  to  escape  liability,  as  discussed  above. 

Wards  Cove  put  two  significant  new  spins  on  what  a  plaintiff  must  establish  for  a  prima 
facie  case,  and  the  allowable  ways  of  doing  so.  Both  these  new  rules  make  plaintiffs'  burden 
more  difficult.  The  majority's  decision  in  Wards  Cove  made  it  much  harder  for  plaintiffs  to 
prove  ?i  prima  facie  case  at  all,  because  it  made  law  a  causality  requirement,  first  introduced  with 
Watson:  plaintiffs  now  had  to  show  that  each  challenged  practice  directly  caused  significant 
disparate  impact.  They  had  to  go  beyond  showing  statistical  evidence  that  an  employer  hires  or 
promotes  a  protected  group  in  numbers  significantly  lower  than  their  representation  in  the  labor 
force  in  order  to  establish  ihQir  prima  facie  case.  Statistics  had  to  be  linked  to  each  particular 
practice.  And  they  could  no  longer  identify  a  group  of  practices  that  together  had  a  disparate 
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impact: 

[P]laintiff  must  begin  by  identifying  the  specific  employment  practice  that  is  challenged.. .Especially 
in  cases  where  an  employer  combines  subjective  criteria  with  the  use  of  more  rigid  standardized  rules 
or  tests,  the  plaintiff  is  in  our  view  responsible  for  isolating  and  identifying  the  specific  employment 
practices  that  are  allegedly  responsible  for  any  observed  statistical  disparities. 

The  dissent  called  attention  to  the  fact  that  proving  causality  on  a  practice  by  practice  basis 
would  be  a  virtual  impossibility  for  complainants  in  Wards  Cove  and  cases  like  it  where 
employers  failed  to  keep  adequate,  accessible  records. 

Secondly,  in  order  to  prove  a  causal  link,  the  majority  found  that  the  simple  fact  of  a  high 
concentration  of  minorities  in  low  level  jobs,  as  opposed  to  their  virtual  absence  at  higher  levels, 
was  not  sufficient  to  establish  a  prima  facie  case  of  discrimination.  The  majority  held  that  the 
comparison  should  have  been  between  the  percentage  of  minorities  at  a  particular  job  level,  and 
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See  Davis  v.  County  of  Los  Angeles,  566  F.2d  1334  (9th  Cir.  1977);  United  States  v.  City  of  Chicago,  549  F.  2d 
415  (7th  Cir.  1977).  Conversely,  "bottom-line"  racial  balance  in  hiring  has  been  disallowed  as  an  employer's 
defense.  See  Connecticut  v.  Teal,  supra  n.  250. 

Dothard,  supra  n.  27,  at  338-9. 

Besides  making  it  much  more  difficult  for  plaintiffs  in  general  to  gather  the  statistical  evidence  necessary,  this 
approach  would  seem  to  virtually  eliminate  the  types  of  adverse  impact  arguments  discussed  for  particular  sub- 
groups in  the  section  above  dealing  with  intersectionality.  That  is,  if  practices  can  only  be  looked  at  one  at  a  time 
in  isolation,  there  is  no  room  for  the  kind  of  specialized  claim  made  for  black  women  only,  or  for  minority  ex- 
convicts  only,  that  involves  the  interrelation  of  various  hiring  practices  or  patterns  of  discrimination. 

Wards  Cove,  supra  n.  45,  at  2124,  citing  Watson,  supra  n.  40,  at  2788-2789. 
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the  percentage  of  minorities  in  the  pool  of  quahfied  individuals  in  the  relevant  labor  market.^^ 
The  Court  apparently  imported  this  approach  from  a  disparate  treatment  (direct  discrimination) 
case.  As  in  the  question  of  burdens  of  proof  described  in  the  previous  section,  the  Court  seems 
to  muddy  the  difference  in  approach  used  in  direct  and  adverse  discrimination  situations.  It  is 
almost  as  if  the  Court  views  the  only  kind  of  illegal  adverse  discrimination  as  that  which  is 
veiled  direct  discrimination. 

It  is  important  here  to  consider  again  the  reasoning  first  set  out  in  Watson  regarding 
disparate  impact  claims  based  on  subjective  and  objective  criteria.  This  is  because  subjective 
practices  begin  to  merge  into  a  grey  area  that  begins  to  look  like  direct  discrimination  at  a 
certain  point.  And,  with  direct  discrimination,  burdens  are  different  because  the  American  courts 
have  more  a  "punishment/deterrence"  model  in  mind,  rather  than  simply  equalizing 
opportunities,  as  is  more  explicitly  the  case  in  Canada. 

(e)    Righting  Wards  Cove  :  The  Civil  Rights  Act  of  1 99 1 

The  Wards  Cove  decision  set  off  a  storm  of  furor  among  civil  rights  groups,  employee 
groups,  and  many  Democratic  members  of  Congress,  that  had  been  brewing  after  a  string  of 
Title  VII  decisions  that  made  it  more  and  more  difficult  to  win  a  discrimination  suit.  Civil  rights 
laws  suddenly  once  again  were  spotlighted  on  the  political  stage. 

In  response  to  the  trend  of  decisions,  the  Democratically-controlled  Congress  first  passed 

7 1 

the  Civil  Rights  Act  of  ] 990.  This  bill  in  no  uncertain  terms  sought  to  undo  Wards  Cove  and 
several  other  decisions  of  the  U.S.  Supreme  Court,  and  to  entrench  and  strengthen  the  approach 
shown  in  Griggs.  The  bill^  sought  to  legislate  an  explicit  definition  of  "business  necessity," 
namely  that  employment  practices  had  to  bear  a  significant  relationship  to  successfiil 
performance,  and  not  merely  serve  some  business  purpose.  Further,  it  declared  that  in  meeting 
that  requirement,  an  employer  could  not  rely  on  hearsay  or  unsubstantiated  opinion.  Statistical 
reports  and  validation  studies  would  be  required.  In  a  section  which  was  entitled  "Restoring  the 
Burden  of  Proof  in  Disparate  Impact  Cases,"  the  bill  made  it  clear  that  when  an  employment 
practice  results  in  disparate  impact,  the  employer  must  bear  the  full  burden  of  proving  the 
assertion  of  business  necessity.  The  bill  permitted  plaintiffs  to  challenge  groups  of  practices, 
rather  than  each  one  in  isolation,  thus  removing  the  causality  requirement  affirmed  in  Wards 
Cove.  These  measures,  and  explicit  passages  rejecting  the  Wards  Cove's  reasoning  in  the  Title 
VII  context,  effectively  would  have  undone  the  restrictions  imposed  by  Wards  Cove.  More  than 
that,  they  would  have  forced  the  development  of  anti-discrimination  jurisprudence  back  on  the 
track  of  safeguarding  minority  interests,  as  opposed  to  those  of  business  owners.  It  would  have 
become  much  more  difficult  for  courts  to  further  a  general  "roll  back  the  clock"  agenda  when  it 
came  to  employment  equality  law. 


^^      Ibid.,dXl\\l. 
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See  Hazelwood  School  District  V.  United  States;  433  U.S.  299  (1977). 

§2104,  101st  Congress,  2nd  session  (1990),  a  bill  "[t]o  amend  the  Civil  Rights  Act  of  1964  to  restore  and 
strengthen  civil  rights  laws  that  ban  discrimination  in  employment." 
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The  bill  was  swiftly  stigmatized  by  opponents  as  a  "quota"  bill  (even  though  the  bill  itself 
explicitly  precluded  quota  use),  and  it  was  vetoed  by  President  George  Bush.  Congress  began 
working  on  compromise  legislation  which  was  eventually  made  into  law  as  the  Civil  Rights  Act 
of  1991.  This  law  watered  down  the  first  bill's  language  substantially,  and  failed  to  address  the 
hurdles  of  causality  and  isolation  of  practices  for  plaintiffs.  It  leaves  its  terms  regarding  business 
necessity  open  to  interpretation  that  could  allow  judicial  interpretation  of  discrimination  law  to 
follow  the  general  pro-employer  course  set  by  Wards  Cove,  except  where  the  Act  explicitly 
requires  them  to  do  otherwise. 

Regarding  business  necessity,  the  1991  Act's  explicit  provisions  state  that  an  unlawful 
business  practice  is  established  when  2i  prima  facie  case  is  made  out  and  the  employer  fails  to 
demonstrate  that  the  challenged  practice  is  job-related  for  the  position  in  question  and  consistent 
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with  business  necessity.  This  does  shift  the  persuasive  burden  back  on  to  the  employer,  but  the 
interpretation  of  job-relatedness  and  business  necessity  does  not  clearly  reject  the  reasoning  in 
Wards  Cove.  "Business  necessity"  is  nowhere  defined  in  the  Act  but  is  to  be  determined  using 
only  the  Act's  Purposes  section  and  an  interpretive  memorandum  designated  as  the  law's 
exclusive  legislative  history  by  section  105,  both  of  which  assert  that  Congress  is  seeking  to 
codify  business  necessity  and  job-relatedness  as  enunciated  in  Griggs  and  other  cases  prior  to 
Wards  Cove.  Politicians  on  both  sides,  however,  have  already  declared  the  Act  to  vilify  or 
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uphold  Wards  Cove,  as  they  interpret  it. 

Other  ambiguities  and  compromises  exist  in  the  Act,  some  stemming  from  silence.  For 
example,  there  is  no  resolution  of  the  issue  of  what  the  relevant  hiring  or  demographic  pools  are 
for  comparison  in  establishing  a  prima  facie  case.  This  may  be  interpreted  as  giving  tacit 
approval  to  the  limited  approach  rejecting  internal  comparisons  in  Wards  Cove.  Further,  the 
causality  requirement  in  Wards  Cove  is  specifically  approved,  requiring  plaintiffs  to  show  the 
disparate  impact  of  practices  separately  in  order  to  make  out  2i  prima  facie  case. 

Will  U.S.  courts  read  the  Act  as  rejecting  the  shift  in  favor  of  employers  in  Wards  Cove, 
and  return  to  the  broad  purposes  of  Title  VII  to  end  not  just  blatant  discrimination  but  all  barriers 
to  equal  opportunity,  as  their  priority?  Until  the  Supreme  Court  considers  the  new  Act,  it  is 
likely  that  its  ambiguities  will  be  interpreted  as  divergently  by  the  lower  courts  as  by  the 
politicians,  depending  on  their  camp.  What  course  is  the  Supreme  Court  likely  to  follow?  With 
the  Wards  Cove  majority  intact,  it  is  likely  that  they  will  continue  with  their  recent  narrowing 
trend,  except  where  specifically  prohibited  by  the  Act  (namely,  that  adverse  impact 
discrimination  cannot  be  denied  as  a  cause  of  action,  that  the  burden  of  persuasion  shifts  to  the 
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Civil  Rights  Act  of  1991,  §  105,  42  U.S.C.A.  §  2000e-2  (West  Supp.  1992). 

See  comments  by  Senators  Dole,  Kennedy  and  Danforth  in  Sharon  LaFraniere,  "The  Business  End  of  the  Civil 
Rights  Law",  The  Washington  Post  National  Weekly  Edition,  Dec.  16-22,  1991,  p.33.  Comprehensive  scction-by- 
section  analyses  were  also  submitted  to  the  Congressional  record:  Sen.  Dole  (on  behalf  of  the  Bush 
Administration,  himself  and  several  other  conservative  senators)  asserts  that  the  Act's  business  necessity  section  is 
fully  consistent  with  Wards  Cove  (See  137  Cong.  Rec.  §15,472-78(daily  ed.  Oct.  30,  1991);  in  contrast  sec  Sen. 
Danforth's  analysis  (137  Cong.  Rec.  §15,483-85(daily  ed.  Oct.  30,  1991)  and  Sen.  Glenn's  explicit  comments  that 
the  Act  reverses  Wards  Cove  (137  Cong.  Rec.  §15,501  (daily  ed.  Oct.  30,  1991). 
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defendant  to  show  job-relatedness  and  consistency  with  business  necessity,  and  that  the  precise 
formula  for  evaluating  business  justification  in  Wards  Cove  is  off-limits).  It  is  likely  that  the 
Court  will  continue  to  treat  disparate  impact  discrimination  as  merely  veiled  disparate  treatment 
discrimination,  and  import  the  analyses  used  in  those  cases  as  much  as  they  can.  This  failure  to 
recognize  the  effects  of  systemic  discrimination  based  on  ignorance  and  habitual  patterns  as 
something  other  than  intentional  will  allow  U.S.  courts  to  narrow  down  the  scope  of  adverse 
impact  analysis  and  diminish  available  remedies.  This  unfortunate  trend  is  perhaps  not  as 
significant  for  cases  revolving  around  standardized  testing,  as  objective  standards'  impacts  are 
easier  to  fit  into  ever-narrower  prima  facie  requirements.  However,  plaintiffs  in  testing  cases 
will  still  face  the  hurdle  of  a  possibly  lowered  business  necessity  standard,  and  the  difficulties 
inherent  in  the  battle  of  experts  in  a  technical  validity  dispute. 

At  least  one  analyst  has  asserted  that  the  Act  is  sufficiently  strong  to  restore  the  business 
necessity  standard  described  in  Griggs,  and  to  overturn  the  weakened  approaches  in  such  cases 
as  Wards  Cove  and  Beazer.  \n  the  Findings  section  of  the  Act,  Congress  notes  that  Wards  Cove 
weakened  the  effectiveness  and  scope  of  Title  VII,  and  that  "legislation  is  necessary  to  provide 
additional  protections.  "  Furthermore,  the  Act  responds  not  just  to  Wards  Cove,  but  to  six 
different  Supreme  Court  decisions  which  narrowed  rights  to  be  free  of  discrimination  in  the 
employment  context,  reasserting  the  importance  of  proactively  protecting  equal  opportunity. 
Finally,  Congress'  decision  to  codify  for  the  first  time  a  separate  cause  of  action  for  disparate 
impact  discrimination,  it  can  be  argued,  speaks  to  its  dissatisfaction  with  the  Court's  departure 
from  the  approach,  based  on  Griggs,  of  the  previous  twenty  years  of  using  a  stringent  business 
necessity  standard. 

As  stated  in  the  Harvard  Law  Review,  it  makes  no  sense  to  apply  to  this  Act  a  loose 
definition  of  business  necessity,  derived  from  analogizing  between  disparate  treatment  (direct) 
and  disparate  impact  (adverse  impact)  discrimination,  when  the  burden  of  proof  analogy  that 
would  have  lightened  employers'  onus  has  been  specifically  rejected.  The  Review  has  also 
noted  that  the  Act  uses  the  same  language  as  that  used  to  defme  business  necessity  in  the 
Americans  with  Disabilities  Act.  Under  that  legislation,  the  employer  is  required  to  prove  a 
close  connection  between  a  challenged  practice  and  the  ability  to  perform  the  job  in  question. 
Mere  "safety  and  efficiency"  in  general  (the  standard  in  Beazer  cited  in  Wards  Cove)  will  not  be 
enough,  without  specific  relatedness  to  a  particular  position. 

The  impact  of  these  trends  on  the  Canadian  treatment  of  discriminatory  testing  will  be 
discussed  in  the  following  section. 


^*"    Note:  The  Civil  Rights  Act  of  1991 :  The  Business  Necessity  Standard"  (1993)  106  Harvard  Law  Review  896. 
^^      Civil  Rights  Act  of  1991,  §  2, 42  U.S.C.A.  §  1981  note  (West  Supp.  1992). 

Supra n.l A,  2X9X2). 
^^      See  42  U.S.C.  §§  12101,  121 12(b)(6)  (Supp.  II  1990). 
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4.       CANADIAN     JURISPRUDENCE     ON     INDIRECT     DISCRIMINATION     AND 
TESTING  IN  EMPLOYMENT 

(a)    General  BACKGROU^fD 

The  illegality  of  adverse  effect  discrimination  in  Canada  was  first  declared  by  the  Supreme 
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Court  of  Canada  in  Re  Ontario  Human  Rights  Commission  and  Simpson-Sears.  In  that  case  the 
Court  adopted  the  attitude  and  spirit  shown  in  the  U.S.  in  Griggs.  That  is,  intent  is  not  vital  in 
determining  whether  or  not  discrimination  has  occurred;  the  focus  instead  must  be  on  the  effects 
of  employment  practices,  with  an  eye  to  maximizing  equal  opportunity,  not  simply  punishing 
wrongdoers.  Speaking  of  the  Ontario  Human  Rights  Code  as  the  basis  for  the  illegality  of 
adverse  discrimination,  Mclntyre  J.  stated  (for  the  unanimous  Court)  that  the  legislation's  main 
approach  "is  not  to  punish  the  discriminator,  but  rather  to  provide  relief  for  the  victims  of 
discrimination.  It  is  the  result  or  effect  of  the  action  complained  of  which  is  significant."  This 
strong  statement  is  the  basis  of  adverse  effect  analysis  in  Canada,  and  it  preempts  some  of 
problems  that  can  arise  for  plaintiffs  when  adverse  effect  discrimination  is  seen  as  veiled  direct 
discrimination  whose  remedy  is  punishment  of  the  employer,  as  in  the  U.S.  under  Wards  Cove. 

Re  Ontario  Human  Rights  Commission  and  Simpson-Sears  involved  the  adverse  impact  of 
Saturday  work  requirements  on  a  member  of  a  religious  group  which  observed  a  Saturday 
sabbath.  Mclntyre  J.  makes  quite  clear  that  intent  need  not  be  proved  by  the  plaintiff  employee. 
He  differentiated  "adverse  effecf  discrimination  from  direct  discrimination,  and  found  that  once 
a  prima  facie  case  of  adverse  effect  discrimination  had  been  shown,  the  onus  switched  to  the 
defendant  employer  wishing  to  escape  liability  to  show  that  reasonable  steps  had  been  taken  to 
accommodate  the  complainant,  short  of  undue  hardship.  Subsequent  Supreme  Court  of  Canada 
decisions  have  refined  the  various  points  made  in  Simpson  Sears  concerning  the  duty  to 
accommodate  and  undue  hardship.  These  will  discussed  below  at  section  (d). 

The  analytical  structure  used  has  strong  similarities  to  that  used  in  Griggs,  yet  has  some 
important  differences,  too.  Let  us  compare  the  elements  involved  in  showing  3.  prima  facie  case 
of  adverse  effect  discrimination  and  defending  against  it,  in  Griggs  and  Simpson-Sears. 
Mclntyre  J.  states  that  dL  prima  facie  case  of  adverse  discrimination  arises  where: 

[A]n  employer,  for  genuine  business  reasons  adopts  a  rule  or  standard  which  is  on  its  face  neutral, 
and  which  will  apply  equally  to  all  employees,  but  which  has  a  discriminatory  effect  upon  a 
prohibited  ground  on  one  employee  or  group  of  employees  in  that  it  imposes,  because  of  some 
special  characteristic  of  the  employee  of  group,  obligations,  penalties,  or  restrictive  work  conditions 
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not  imposed  on  other  members  of  the  workforce. 
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Supra  n.  74. 

Griggs,  supra  n.  25 1 .' 

Re  Ontario  Human  Rights  Commission  and  Simpson-Sears,  supra,  c.  1 ,  n.  74,  at  547. 

Ibid,  dXSS\. 
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As  in  Griggs,  the  plaintiff  must  show  that  a  facially  neutral  employment  practice  results  in 
disadvantage  to  a  member  of  a  protected  group.  This  is  in  fact  an  even  more  liberal  statement 
of  the  prima  facie  requirement  than  in  Griggs,  in  that  there  is  no  explicit  requirement  that  the 
adverse  effect  be  "substantial"  or  "significant"  to  be  prohibited. 

It  is  on  the  second  element  of  adverse  discrimination  analysis,  dealing  with  the  onus  on  the 
employer  in  justifying  such  discrimination,  that  the  Court's  reasoning  begins  to  sound  more  like 
Wards  Cove  than  Griggs: 

The  Code  must  be  construed  and  flexibly  applied  to  protect  the  right  of  the  employee  who  is  subject 
to  discrimination  and  also  to  protect  the  right  of  the  employer  to  proceed  with  the  lawful  conduct  of 
his  business.  The  Code  was  not  intended  to  accord  rights  to  one  to  the  exclusion  of  the  rights  of  the 
other.  American  courts  have  met  this  problem  with  what  has  been  described  as  a  "duty  to 
accommodate,"  short  of  undue  hardship,  on  the  part  of  the  employer.. .In  Canada,  boards  of  inquiry 
under  human  rights  legislation  have  adopted  this  concept  and  it  was  formulated  by  the  Board  of 
Inquiry  in  this  case  by  Professor  Ratushny  as: 

...the  very  general  standard  of  whether  the  employer  acted  reasonably  in  attempting  to 
accommodate  the  employee  in  all  of  the  circumstances  of  the  case  as  well  as  in  the  context  of  the 
general  scope  and  objects  of  the  Code, 

The  reasonable  standard... and  the  duty  to  accommodate... provide  that  where  it  is  shown  that  a 
working  rule  has  caused  discrimination  it  is  incumbent  on  the  employer  to  make  a  reasonable  effort 
to  accommodate  the  religious  needs  of  the  employee,  short  of  undue  hardship  to  the  employer  in  the 
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conduct  of  his  business,     [footnotes  omitted] 

This  is  a  different  standard  than  that  in  Griggs,  wherein  an  employer  had  to  show  a  level  of 
business  necessity  nearing  indispensability  for  an  unintentionally  discrimmatory  practice  to  be 
saved.  The  standard  described  above  in  Simpson-Sears  requu^es  no  justification  for  a  practice,  if 
it  is  at  all  rationally  connected  to  business  needs. 

The  decision  does  require  that  the  employer  take  some  reasonable  steps  towards 
accommodating  the  employee,  which  may  or  may  not  result  in  fiill  accommodation.  On  its  face, 
this  seems  much  more  in  line  with  the  kind  of  results  the  Rehnquist  court  wished  to  produce  in 
Wards  Cove,  allowing  employers  maximum  flexibility.  There  are,  however,  unportant 
differences  in  approach  when  these  analytical  elements  are  applied  in  Simpson-Sears.  The 
attitude  expressed  by  the  Supreme  Court  of  Canada  is  less  employer-oriented  than  the  American 
attitude  expressed  in  Wards  Cove. 


82 

83 
84 


Prima  facie  elements  of  adverse  impact  discrimination  are  now  codified  in  s.l  1  of  the  Ontario  Human  Right  Act, 
as  discussed  in  Chapter  1 . 

Re  Ontario  Human  Rights  Commission  and  Simpson-Sears,  supra,  c.  1,  n.  73,  at  552-3. 

76/^.,  at  555. 
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First,  the  Court  makes  it  very  clear  that  the  onus  to  show  that  reasonable  steps  have  been 

85 

taken  to  accommodate  rests  fully  with  the  employer.  Mclntyre  J.  explicitly  recognizes  the 
essential  quality  of  the  assignment  of  burden  of  proof  to  one  party  or  the  other  in  the  resolution 
of  disputes.  He  also  explicitly  points  out  that  it  is  the  employer  "who  will  be  in  possession  of 
the  necessary  information  to  show  undue  hardship,  and  the  employee  will  rarely,  if  ever,  be  in  a 
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position  to  show  its  absence.  "  By  thus  burdening  the  employer,  the  Court  avoids  the  pitfall 
created  by  Wards  Cove,  where  a  loosening  of  the  business  necessity  standard  was  accompanied 
by  a  shifting  of  the  persuasive  burden  to  a  plaintiff  who  had  little  or  no  access  to  a  defendant 
employer's  data.  Thus,  in  a  testing  case,  an  employer  seeking  to  justify  the  use  of  a 
discriminatory  test  is  responsible  for  showing  the  test's  validity  and  taking  reasonable  steps  to 
accommodate  those  protected  group  members  adversely  affected  by  its  use. 

Second,  the  Court  makes  it  clear  that  this  reasoning  is  meant  to  apply  to  the  question  of 
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adverse  discrimination  based  on  creed  only.  This  was  based  mainly  on  legislative  differences 
in  the  exemptions  for  employers  regarding  creed  as  opposed  to  other  grounds.  However, 
accommodation  reasoning  seems  appropriately  limited  to  creed  when  considering  the  adverse 
impact  of  psychological  testing.  Unlike  a  Sabbath  day  or  a  turban  issue,  it  is  hard  to  fit  the  use  of 
tests  into  an  "accommodation"  scenario  involving  gender  or  racial  or  ethnic  minorities.  Of  much 
more  significance  in  a  testing  situation  is  actual  business  relatedness  or  necessity.  These  points 
will  be  discussed  in  section  (d)(v),  below. 

hi  addition  to  reliance  in  Ontario  on  Supreme  Court  jurisprudence,  the  Ontario  Code 
codifies  employers'  defences  to  adverse  impact  discrimination  complaints.  Section  17,  applying 
to  people  with  disabilities,  has  been  discussed  at  Chapter  1.  Section  1 1(1)  of  the  Code  provides 
that  constructive  discrimination  is  prohibited  except  where: 

(a)  the  requirement,  qualification  or  factor  is  reasonable  and  bona  fide  in  the  circumstances. 

Section  11(2)  provides: 

(2)  The  Commission,  a  board  of  inquiry  or  a  court  shall  not  find  that  a  requirement, 
qualification  or  factor  is  reasonable  and  bona  fide  in  the  circumstances  unless  it  is  satisfied  that  the 
needs  of  the  group  of  which  the  person  is  a  member  cannot  be  accommodated  without  undue 
hardship  on  the  person  responsible  for  accommodating  those  needs,  considering  the  cost,  outside 
sources  of  funding,  if  any,  and  health  and  safety  requirements,  if  any. 
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Ibid,  di  559. 

Ibid.,  at  558. 

Ibid.,  at  559. 

In  fact,  in  Wards  Cove  it  was  the  defendant's  very  failure  to  keep  records  (which  were  required  by  EEOC 
regulations)  that  defeated  the  plaintiffs  ability  to  disprove  business-relatedness. 

Re  Ontario  Human  Rights  Commission  and  Simpson-Sears,  supra,  c.  1,  n.  73,  at  554-555. 
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The  Ontario  Human  Rights  Code  thus,  in  addition  to  requiring  that  accommodation  short 
of  undue  hardship  be  made  in  order  to  escape  HabiUty,  first  requires  that  the  employer  show  that 
the  requirement  is  reasonable  and  bona  fide.  The  details  of  these  requirements,  defences  and 
exceptions  will  be  described  in  section  (d),  below. 

It  is  difficult  to  imagine,  and  would  be  even  harder  to  prove,  that  psychological  tests  would 
be  intentionally  designed  to  discriminate.  Thus  it  is  adverse  effect  and  systemic  discrimination 
analysis  which  is  the  central  concern.  This  is  particularly  true  because  many  standardized  tests 
have  been  re-designed  to  be  more  inclusive,  with  a  view  to  reducing  impact  on  particular 
groups.  However,  adverse  impact  and  systemic  discrimination  are  complex  social  phenomena 
and  it  is  our  view  that  many  tests  still  do  have  a  significant  impact  on  various  groups,  as 
described  in  the  introduction.  This  is  especially  true  concerning  those  groups  which  have  been 
generally  disadvantaged.  The  Canadian  law  in  respect  to  testing  and  discrimination  is  in  its 
infancy  and  even  the  case  law  in  the  United  states  is  not  voluminous. 

(b)    Testing  and  Adverse  Effect  Analysis:  A ction  Tra  vail 

The  only  Supreme  Court  of  Canada  case  that  touches  on  the  issue  of  testing  and  adverse 
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impact  discrimination  is  CN  v.  Canada  (Human  Rights  Commission)  (hereinafter  referred  to  as 
Action  Travail).  Though  only  two  years  later  than  Simpson-Sears,  the  decision  shows  a  more 
sophisticated  understanding  of  discrimination.  It  appreciates  the  complexity  of  systemic 
discrimination  and  the  need  for  flexible  and  powerftil  remedies.  If  the  larger  view  used  in  Action 
Travail  affects  the  way  courts  in  Canada  may  be  expected  to  treat  cases  involving  psychological 
testing,  then  we  should  see  fairly  proactive  decisions  at  lower  levels,  calling  for  specific 
remedies  such  as  banning  the  use  of  certain  tests.  This  has  not  been  consistently  the  case,  to  say 
the  least.  If  anything,  the  lower  decisions  involving  testing  have  been  less  broad  in  their  view. 
This  is  perhaps  in  tune  with  the  swing  away  from  purposive  interpretation  of  human  rights 
legislation  by  the  Supreme  Court  in  recent  cases  involving  sexual  orientation,  discussed  in 
Chapter  1. 

While  not  passing  particular  judgment  on  the  testing  issue  per  se,  the  Supreme  Court 
decision  makes  significant  advances  in  fleshing  out  discrimination  analysis  and  remedies  in 
human  rights  cases.  These  advances  in  discrimination  law  may  have  special  significance  for 
testing.  Action  Travail  also  helps  to  put  to  rest  the  fears  one  might  have  of  a  regressive  Wards 
Cov^-like  decision  coming  from  the  Court  in  Canada,  as  it  specifically  rejects  that  type  of 
attitude.  First,  the  Court  never  requires  that  plaintiffs  isolate  each  practice  in  a  pattern  of 
discrimination  to  show  separate  causation  in  making  out  dL  prima  fiicie  case,  as  is  now  the  law  in 
the  U.S.  under  Wards  Cove.  Second,  it  identifies  "systemic"  discrimination  as  a  cause  of  action, 
and  discusses  its  far-reaching  remedies,  once  again  rejecting  the  "punishment  model."  And  the 
Court  makes  clear  that  "prevention"  and  "cure"  are  one  and  the  same  in  the  area  of  systemic 
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Supra,  c.  1,  n.  70. 

See  Egan,  supra,  c.  1,  n.  65;  Mossop,  supra,  c.  1,  n.  183. 

Action  Travail,  supra,  c.  1,  n.  70  at  1 133-39. 
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discrimination.  Third,  the  Court  appears  to  be  flexible  in  its  approach  to  dQlQuninrng  prima  facie 
adverse  impact. 

The  facts  in  Action  Travail  reveal  a  textbook  pattern  of  institutional  systemic 
discrimination,  combining  direct  and  adverse  effect  discrimination  in  the  use  of  both  subjective 
and  objective  practices  (not  unlike  the  situation  in  the  Wards  Cove  case).  Women  at  Canadian 
National  Railway  in  1981  held  less  than  0.5  per  cent  of  senior  management  jobs,  and  less  than 
0.8  per  cent  of  blue  collar  jobs,  compared  with  general  workforce  averages  of  14.3  per  cent  and 
13  per  cent  respectively.  Those  women  holding  such  positions  were  subject  to  ostracism  and 
harassment  by  co-workers,  foremen  and  managers.  A  report  prepared  at  CN's  own  request 
identified  major  problems  for  women  at  CN.  These  included  the  lack  of  definitive  management 
commitment  to  equal  employment  opportunities  for  women,  the  beliefs  held  by  their  managers 
in  negative  myths  and  stereotypes  about  women,  and  a  host  of  personnel  policies  and 
procedures.  That  this  pattern  of  negative  attitudes  and  practices  constituted  discrimination  was 
not  disputed  at  the  Supreme  Court  level  (the  Canadian  Human  Rights  Tribunal  decision  will  be 
discussed  at  (c)  below  regarding  the  showing  of  Si  prima  facie  case  involving  testing).  What  is 
significant  at  the  Supreme  Court  level  is  that  the  Tribunal's  practice  of  looking  at  the  overall 
pattern  in  order  to  determine  an  appropriate  remedy  is  affirmed,  with  no  need  to  isolate  each 
practice  for  a  separate  proof  of  discrimination. 

Standardized  psychological  testing  was  a  small  part  of  the  discriminatory  system  at  CN. 
The  Bennett  and  Revised  Minnesota  tests  were  used  to  measure  mechanical  aptitude.  The 
Tribunal  found  that  women  as  a  group  scored  lower  on  these  tests  than  men.  The  Tribunal  also 
found  that  CN  failed  show  that  these  tests  were  truly  job-related.  (Details  of  the  Tribunal 
analysis  will  be  discussed  at  section  (c),  below.)  After  scrutinizing  CN's  whole  array  of 
practices,  the  Tribunal  issued  a  comprehensive  and  detailed  order  designed  to  bring  CN's 
workforce  gender  proportions  at  least  in  line  with  general  workforce  averages.  The  first  section 
of  this  order  called  for  the  discontinuation  of  the  use  of  the  Bennett  test,  and,  within  one  year, 
the  discontinuation  of  the  use  of  all  mechanical  aptitude  tests  that  have  a  negative  impact  on 
women  and  were  not  "warranted  by  the  aptitude  requirements  of  the  positions  being  applied 
for."'' 

Along  with  the  order  on  tests,  many  measures  were  imposed  on  CN,  including  targets  for 
hiring  and  data  submission  requirements.  The  ability  of  the  Tribunal  to  make  such  a  far-reaching 
and  detailed  order  was  the  primary  issue  before  the  Court.  This  issue  allowed  the  Court  to 
explore  the  nature  of  "systemic"  discrimination  and  its  appropriate  remedies,  and  to  once  again 
expound  on  the  nature  of  human  rights  legislation  as  generally  inviting  that  kind  of  broad, 
purposive  analysis. 

Mclntyre  J.  goes  into  great  detail  in  repudiating  the  judgment  of  Huguessen  J.  of  the 
Federal  Court  below,  which  would  have  disallowed  such  an  order..  The  legislative  section  in 
question,  relating  to  the  Tribunal's  power  to  make  orders,  read: 


^^      Ibid.,  ai\\26. 
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41. — (2)  If.. .a  Tribunal  finds  that  the  complaint... is  substantiated... it  may  make  an  order 
against  the  person  found  to  be  engaging  or  to  have  engaged  in  the  discriminatory  practice  and 
include  in  such  order  any  of  the  following  terms  that  it  considers  appropriate: 

(a)  that  such  person  cease  discriminatory  practice  and,  in  consultation  with  the 
Commission  on  the  general  purposes  thereof,  take  measures,  including  adoption  of  a 
special  program,  plan  or  arrangement,  referred  to  in  s.  15(1),  to  prevent  the  same  or  a 
similar  practice  occurring  in  the  future. 

Huguessen  J.  strictly  interpreted  the  legislation  to  allow  orders  only  related  to  what  he  saw 
as  preventive,  rather  than  curative,  measures.  Finding  the  hiring  targets  particularly 
objectionable,  he  stated,  "There  is  nothing  of  prevention  in  this.  The  measure  imposed  is,  and  is 
stated  to  be,  a  catch-up  provision  whose  purpose  can  only  be  to  remedy  the  effects  of  past 
discriminatory  practices.  That  purpose  is  not  one  which  is  permitted  by  section  41."^'* 
Mclntyre  J.'s  strongly  worded  opinion  overturns  this  narrow  approach: 

I  do  not  think  the  answer  to  the  question  posed  in  this  appeal  will  be  found  by  applying  strict 
grammatical  construction  to  the  last  twelve  words  of  s.  41(2)(a).  I  say  this  for  at  least  three  reasons. 
First,  such  an  approach  renders  meaningless  the  specific  reference  back  to  s.l5(l)  contained  in 
s.  41(2)(a).  Section  15(1)  of  the  Act  is  designed  to  save  employment  equity  programs  from  attack  on 
the  ground  of  "reverse  discrimination."  If  s.  42(1  )(a)  is  read  to  limit  the  scope  of  such  programs,  no 
effective  mandatory  employment  equity  program  could  be  undertaken  in  any  circumstances,  and  the 
legislative  protection  offered  to  the  principle  of  employment  equity  would  be  nullified.  Second,  in 
focusing  solely  upon  the  limited  purposive  aspect  of  s.41(2)(a)  itself,  the  dominant  purpose  of  the 
Canadian  Human  Rights  Act  is  ignored...  Third... the  Court  has  spoken  on  the  proper  interpretive 
attitude  toward  human  rights  codes  and  acts. 


...[T]he  words  of  the  Act  must  be  given  their  plain  meaning,  but  it  is  equally  important  that  the  rights 
enunciated  be  given  their  full  effect.  We  should  not  search  for  ways  and  means  to  minimize  those 
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rights  and  to  enfeeble  their  proper  impact. 

Mclntyre  J.  then  goes  on  to  describe  the  purpose  of  the  legislation  as  described  as  seeking 
to  end  discriminatory  practices  so  that  each  individual  may  have  equal  opportunity  to  achieve 
the  life  that  he  or  she  is  able  and  wishes  to  have.  Importantly,  he  links  this  goal  to  the  absence  of 
a  punishment  model  in  the  Act.     He  notes  that  Canadian  human  rights  legislation  is  now 
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Action  Travail  (1985)  20  D.L.R.  (4th)  668  at  673. 
Action  Travail,  supra,  c.  1,  n.  70,  at  1 133-34. 
Ibid.,  at  1134. 


91 

typically  drafted  to  avoid  reference  to  intent    and  that  the  emphasis  on  effects,  not  intention,  is 
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central  to  the  purpose  of  the  Canadian  Human  Rights  Act. 

This  reassertion  of  the  broad  purpose  of  human  rights  legislation,  and  the  rejection  of  a 
punishment  model  of  interpretation,  is  significant  because  it  explicitly  rejects  the  attitude  used  in 
such  cases  as  Wards  Cove.  Along  with  rejection  of  the  general  attitude  adopted  in  the  United 
States  comes  the  affirmation  of  points  important  for  testing  cases.  One  is  the  burdening  of  the 
employer  with  the  onus  of  proof  as  to  job-relatedness  and  thus  test  validation.  It  is 
recommended  that:  employers'  burden  of  proof  as  to  job-relatedness  and  test  validation  be 
made  clear  in  the  legislation  by  amending  section  11(2)  of  the  Code.  This  issue  will  be 
discussed  in  greater  detail  in  the  section  on  reasonable  and  bona  fide  occupational  qualifications. 

Another  important  approach  in  Action  Travail  for  ftiture  testing  cases  is  the  Court's 
willingness  to  see  employment  practices  as  part  of  a  pattern  that  has  an  effect  that  is  greater  than 
the  sum  of  its  parts.  It  is  unlikely  that  a  court  following  such  an  approach  would  ever  require 
plaintiffs  to  show  adverse  impact  for  each  and  every  practice  individually,  as  was  required  in 
Wards  Cove.  Separating  testing  effects  from,  for  example,  personnel  office  channelling  for 
adverse  impact  analysis,  may  fail  to  recognize  an  adverse  impact  that  is  only  caused  by  their 
combined  effect. 

Mchityre  J.'s  judgment  clearly  describes  the  Court's  view  of  systemic  discrimination, 
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relying  on  the  Abella  Report    on  equality  in  employment: 

[SJystemic  discrimination  in  an  employment  context  is  discrimination  that  results  from  the  simple 
operation  of  established  procedures  of  recruitment,  hiring  and  promotion,  none  of  which  is 
necessarily  designed  to  promote  discrimination.  The  discrimination  is  then  reinforced  by  the  very 
exclusion  of  the  disadvantaged  group  because  the  exclusion  fosters  the  belief,  both  within  and 
outside  the  group,  that  the  exclusion  is  the  result  of  "natural"  forces,  for  example,  that  women  "just 
can't  do  the  job."  To  combat  systemic  discrimination  it  is  essential  to  create  a  climate  in  which  both 
negative  practices  and  negative  attitudes  can  be  challenged  and  discouraged. 

The  appreciation  of  systemic  discrimination  as  a  cause  of  action  is  significant  for  testing 
cases  because  testing  is  often  only  one  element  in  a  web  of  practices  that  function  to  screen  out 
disadvantaged  groups.  This  seems  in  line  with  the  reasoning  in  Connecticut  v.  Teal  that  reftised 
to  allow  the  use  of  insufficiently  job-related  testing  even  though  the  bottom  line  hiring  figures 
showed  affirmative  action  efforts.  That  is,  meaningless  testing  is  understood  as  part  of  a  larger 
reality  of  discriminatory  habits  that  simply  cannot  be  tolerated  if  systemic  discrimination  in  the 
society  is  ever  to  be  uprooted.  Further,  the  Court  in  Action  Travail  implicitly  recognizes  that  it 
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76/^.,  at  1136. 

76/^.,  at  1137. 

Abella,  Rosalie  S.  Report  of  the  Commission  on  Equality  in  Employment.  (Ottawa:  Minister  of  Supply  and 
Services  Canada,  1984.) 

Action  Travail,  supra,  c.  1,  n.  70,  at  1 139. 
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will  often  be  inadequate  to  address  objective  standards  in  isolation  as  a  remedy  for 
discrimination,  and  here  the  court  affirms  the  Tribunal's  capacity  to  evaluate  and  make  orders 
regarding  a  panoply  of  objective  and  subjective  discriminatory  practices,  including  here 
respectively,  testing  and  recruitment  policies. 

A  third  important  approach  exhibited  by  the  Court  in  Action  Travail  is  that  of  flexibility  in 
the  use  of  criteria  for  establishing  a  prima  facie  case,  at  least  in  the  case  of  systemic 
discrimination.  The  Court's  judgment  highlights  various  factors  at  the  Tribunal  level  that 
constituted  evidence  of  discrimination.  These  included  various  statistics:  the  contrast  between 
the  percentage  of  women  blue  collar  workers  at  CN  and  in  Canada  nationally  (0.7%  and  13%); 
the  contrast  of  that  national  average  with  CN's  applicant  pool  (13%  and  5%);  the  contrast  of 
CN's  overall  percentage  of  women  employees  with  that  of  the  national  workforce  (4%  and 
33%),  and  the  contrast  between  CN's  percentage  of  women  in  senior  management  and  those  in 
managerial  positions  nationwide  (0.5%  and  14.3%).'  The  Court  also  did  not  highlight 
specifically  the  contrast  between  CN's  applicant  pool  and  hire  rate  percentages  (5%  and  0.7%). 
This  is  a  far  cry  from  the  narrow  approach  of  Ward's  Cove^  where  the  only  appropriate  measure 
of  adverse  impact  was  held  to  be  the  contrast  between  the  "qualified"  applicant  pool  with  the 
actual  hire  rate.  The  Court  also  made  much  of  the  generally  hostile  atmosphere  experienced  by 
women  on  a  day  to  day  basis,  as  part  of  a  holistic  search  for  a  prima  facie  case  of  systemic 
discrimination. 

Because  of  the  great  disparities  between  even  the  limited  percentage  of  women  in  blue- 
collar  jobs  in  the  general  workforce  and  those  at  CN  (13%  and  0.7%),  the  Court  never  had  to 
consider  how  adverse  an  impact  must  be  in  order  to  attract  liability.  For  example,  what  if  CN's 
percentage  were  13%?  Would  CN  then  be  required  to  address  the  elements  of  systemic 
discrimination  operating  t6  keep  women  out  of  blue-collar  jobs  in  the  society  as  a  whole? 
Should  adverse  impact  be  considered  to  have  occurred  when  women's  inclusion  in  a  particular 
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trade  is  not  reflective  of  women's  presence  in  the  general  population?  The  Court  does  not 
need  to  answer  that  kind  of  question  here.  The  decision  does,  however,  implicitly  approve  the 
Tribunal's  approach  in  finding  that  di  prima  facie  case  of  systemic  discrimination  was  shown.  It 
is  worth  examining  in  detail  the  Tribunal's  analysis  of  the  adverse  impact  of  testing  in  the 
employment  context. 
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No  obiter  was  added  regarding  how  significant  a  contrast  is  necessary  to  siiow  discrimination  in  any  of  these 
variables.  Given  the  "four-fifths  rule's"  prominence  in  American  jurisprudence  this  silence  may  arguably  be  taken 
as  a  rejection  of  the  rule.  On  the  other  hand,  the  Court  may  have  been  regarding  numerical  criteria  as  more 
appropriate  where  testing  was  the  only  practice  of  concern,  or  simply  reserving  its  judgement  for  a  situation  more 
on  point.  While  the  silence  of  the  Court  in  Action  Travail  is  encouraging,  it  would  be  overly  optimistic  to  suggest 
that  the  American  "four-fifths  rule"  is  implicitly  rejected. 

Interestingly,  around  the  time  that  this  case  was  progressing,  CN  successfiilly  used  an  affirmative  action  program 
to  bring  its  percentage  of  Francophone  workers  up  to  the  level  present  in  the  general  population.  The  more  modest 
goal  set  by  the  Tribunal  for  affirmaUve  action  for  women  was  simply  to  bring  their  percentage  up  to  the  level  in 
the  blue  collar  sector  nafionally. 
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(c)     Establishing  A  Prima  Facie  Case  Against  Testing:  The  Tribunal's 
Decision  \n  Action  Travail 

The  Tribunal  in  Action  Travail  made  clear  that  it  was  looking  at  a  whole  spectrum  of 
practices  to  determine  whether  or  not  their  cumulative  effect  was  systemic  discrimination.  This 
view  becomes  their  main  justification  for  issuing  such  a  detailed  order,  and  one  which  imposes 
hiring  targets.  They  looked  at  the  following  areas  of  employment  practice  in  evaluating  the 
complainant's  prima  facie  case:  advertising  and  recruitment;  reception  and  channelling  at  the 
employment  office  and  employment  criteria,  including  actual  qualifications  necessary  to  do  a 
particular  job,  those  associated  with  forced-promotion  issues,  academic  qualifications  and  trade 
experience,  interviews  and  personal  attitudes  toward  women  on  the  part  of  those  hiring,  and  the 
use  of  mechanical  aptitude  tests. 

Interestingly,  in  the  case  of  their  analysis  of  testing,  although  the  Tribunal  had  already 
made  it  clear  that  they  were  looking  for  evidence  of  CN's  overall  systemic  discrimination,  it 
looked  at  testing  somewhat  in  isolation  after  all.  While  the  more  subjective  practices  are 
analyzed  in  somewhat  brief,  almost  anecdotal  form,  the  evidence  regarding  testing  is 
subjected  to  statistical  analysis,  and  expert  testimony.  Furthermore,  in  its  section  on  testing,  the 
Tribunal  refers  to  "adverse  impact"  consistently,  and  seems  to  drop  its  systemic  discrimination 
language.  This  is  a  more  conventional,  American  style  of  determining  the  existence  of 
discrimination  in  a  testing  situation.  At  the  end  of  the  day,  however,  the  Tribunal  does  adopt  a 
holistic  approach  in  creating  a  very  wide-ranging,  detailed  remedy,  part  of  which  relates  to 
testing. 

At  CN,  the  Bennett  test  had  to  be  passed  for  most  entry-level  positions.  A  few  positions 
with  different  promotional  paths  required  a  different  battery  of  tests.  The  Bennett  test  is 
designed  to  test  the  ability  to  recognize  and  understand  physical  and  mechanical  principles 
involved  in  everyday  situations.  Examples  of  the  questions  include  showing  a  thirty  watt  bulb 
and  a  sixty  watt  bulb  and  asking  which  would  use  more  current.  Another  shows  two  men 
carrying  a  long  board  with  a  weight  suspended  from  it  at  its  center.  One  of  the  men  is  carrying 
the  end  of  the  board  while  the  other  is  carrying  the  board  at  a  point  midway  between  the  hanging 
weight  and  the  end  of  the  board.  The  test  asks  which  man  is  carrying  more  weight.  According  to 
expert  testimony,  the  Bennett  test  is  recognized  as  an  excellent  tool  for  measuring  mechanical 
aptitude,  but  is  apparently  falling  out  of  favor  in  the  U.S.  because  of  decisions  unfavorable  to 
employers  who  used  the  test  without  being  able  to  show  its  relevance  to  the  jobs  in  question. 

Basing  its  statements  on  expert  testimony,  the  Tribunal  commented  that  the  test  has  a  high 
reliability  coefficient  (0.6  on  a  scale  of  0  to  1).  This  reliability  quotient,  however,  varied  from 
one  task  to  another.  It  also  concluded  that  the  test  had  been  rigorously  examined  for  internal 
consistency  and  had  the  virtue  of  keeping  linguistic  content  to  a  minimum.  The  Tribunal 
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This  may  perhaps  be  explained  by  the  Tribunal's  reliance  on  CN's  own  detailed  internal  report  on  subjective 
practices  and  attitudes  regarding  the  advancement  of  women  at  CN,  which  was  the  second  exhibit  at  the  hearing. 
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believed  the  Bennett  test  to  be  a  properly-evaluated,  professionally-developed  indicator  of 
mechanical  aptitude. 

After  reviewing  its  merits,  the  Tribunal  goes  on  to  emphasize  that  the  scientific  literature 
on  the  Bennett  test  recognizes  that  women  as  a  group  score  lower  than  men.  No  expert  denied 
this,  and  those  testifying  offered  various  explanations.  Some  of  the  reasons  suggested  were  that 
women's  environment  and  life  experiences  do  not  make  them  familiar  with  the  content  of  the 
test;  that  women,  because  of  this  disadvantage,  become  anxious  when  faced  with  mechanical 
aptitude  tests,  and  that  the  difference  corresponded  to  women's  generally  lower  levels  of 
education  in  science  and  physics.  Experts  testified,  however,  that  there  was  controversy  over  the 
sex  factor  in  isolation.  One  expert  claimed  that  no  study  showed  that  a  man  and  a  woman  with 
equal  mechanical  abilities  would  not  score  equally  well  on  the  Bennett  test.  Another,  however, 
asserted  that  as  long  as  there  was  no  evidence  showing  that  sex  was  not  a  factor,  it  had  to  be 
considered  as  playing  a  role.  To  make  the  showing  oi prima  facie  adverse  impact  simpler 
in  the  future,  it  is  recommended  that:  a  central  registry  of  information  on  particular  tests 
be  established  to  which  the  public  but  especially  Commission  employees,  employers  and 
potential  complainants  would  have  access.  (It  is  our  view  that  central  mformation 
coordination  and  test  validation  are  part  of  any  meanmgftil  reforms.  See  section  8  of  this 
Chapter.) 

The  test  manual  issued  by  the  publishers  of  the  Bennett  test  recommended  different  pass 
levels  for  men  and  women.  Nevertheless,  CN  required  both  men  and  women  to  score  in  the  45th 
percentile  for  a  "pass."  At  CN,  22  women  out  of  46  and  132  men  out  of  479  failed  the  battery  of 
mechanical  aptitude  tests  given  for  apprentice  positions.  This  meant  failure  rates  of  48%  and 
27.6%  respectively.  This  was  enough  of  a  difference  for  the  Tribunal  to  declare  the  battery  of 
tests  as  having  an  adverse  impact.      Therefore,  while  recognizing  the  high  quality  of  the  tests, 
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and  while  noting  that  the  test  sample  at  CN  was  indeed  small  for  statistical  purposes,  the 
Tribunal  held  that  the  statistics  yielded  were  enough  for  establishing  di  prima  facie  case  against 
the  use  of  testing.  The  Tribunal  went  on  to  fmd  the  tests  unjustified  in  terms  of  job-relatedness, 
and  this  will  be  examined  m  the  section  below  on  bona  fide  occupational  requirements  and 
validation  techniques  for  tests. 

This  case  was  decided  under  the  Canadian  Human  Rights  Act.  What  can  it  tell  us  about  the 
establishment  of  prima  facie  cases  against  testing  under  the  Ontario  Human  Rights  Codel  The 
relevant  section  related  to  the  establishment  of  a  prima  facie  case  of  non-intentional 
infringement  of  a  right  under  the  Ontario  Code  is  section  1 1 : 

A  right  of  a  person  under  Part  I  is  infringed  where  a  requirement,  qualification  or  factor  exists  that  is 
not  discrimination  on  a  prohibited  ground  but  that  results  in  the  exclusion,  restriction  or  preference 
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of  a  group  of  persons  who  are  identified  by  a  prohibited  ground  of  discrimination  and  of  whom  the 
person  is  a  member... 

The  passing  of  a  test  at  a  certain  level  is  obviously  a  "requirement,  qualification,  or  factor" 
within  the  meaning  of  the  section.  Seemingly,  any  exclusion,  restriction  or  preference  resulting 
is  an  infringement,  regardless  of  whether  it  is  significant  or  substantial.  This  is  a  low  threshold. 
It  would  allow  reasoning  such  as  that  in  Action  Travail,  which  found  infringement  even  though 
a  small  statistical  sample  was  used,  and  the  differential  in  failure  rates  was  only  20%  within  that 
sample. 

The  exclusion  must  also  affect  a  protected  group,  of  whom  the  complainant  is  a  member. 
To  establish  this,  there  must  be  a  demonstration  of  the  existence  of  a  group  characteristic.  Let  us 
try  to  identify  in  Action  Travail  what  was  that  group  characteristic,  and  how  prevalent  it  is 
among  the  group.  Various  experts  testified  as  to  the  reasons  women  did  less  well  on  the  test: 
greater  anxiety  related  to  mechanical  testing,  lower  educational  levels,  and/or  cultural  lack  of 
familiarity  with  mechanical  issues.  It  is  questionable  whether  any  of  these  qualities  is  a  personal 
characteristic  of  a  group,  such  as  those  which  help  make  a  group  "protected"  under  the  Charter, 
as  described  in  Andrews.  The  Tribunal  never  really  picks  one  of  these  characteristics  as  an 
explanation.  Rather,  the  characteristic  that  seems  to  be  important  in  determining  the  prima  facie 
case  is  that,  women,  as  a  group,  simply  do  more  poorly  on  these  tests  than  men.  Lower  test 
scores  are  accepted  as  a  characteristic  representative  of  the  protected  group.  Again,  this  is  a  low 
threshold,  straightforward  approach  to  the  establishment  of  a.  prima  facie  case. 

This  issue  of  group  characteristic,  however,  has  been  and  will  continue  to  be  thorny  for 
courts  and  tribunals,  unless  there  is  explicit  acceptance  that  doing  poorly  on  tests  is  a 
"characteristic"  of  a  group.  It  may  be  that  the  courts  are  simply  recognizing  women  as  a  discrete 
and  insular  group,  who,  as  one  manifestation  of  their  disadvantage,  score  more  poorly  on  certain 
tests.  The  intersectionality  problems,  and  problems  of  non-enumerated  groups,  crop  up  at  this 
point.  For  example,  the  complainant  in  Romano,  described  above,  failed  in  his  case  on  the 
basis  of  national  origin  because  not  all  or  even  most  Italian  immigrants  have  English  literacy 
problems,  although  a  substantial  proportion  may.  Similarly,  the  complainant  in  Malik  failed,  as 
discussed  in  Chapter  1 .  What  this  seems  to  be  saying,  (and  what  is  also  implicitly  said  by  the 
Tribunal's  decision  in  Action  Travail)  is  that  where  there  is  independent  statistical  evidence  of  a 
protected  group  consistently  doing  worse  on  a  test  than  other  more  dominant  groups,  then  that  is 
enough  of  a  "characteristic"  that  the  group  shares  for  the  purposes  of  determining  a  prima  facie 
case  of  adverse  impact.  But,  in  the  absence  of  such  statistics,  as  in  Malik  or  Romano,  the 
identification  of  those  affected  as  members  of  a  protected  group  thereby  suffering  discrimination 
will  be  probably  much  harder  to  prove.      It  would  be  speculative  at  this  point  to  try  to  predict 
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Boards  of  inquiry  have  not  strictly  required  that  it  be  shown  that  every  single  member  of  a  group  share  a 
characteristic  for  a  group  member  to  be  protected  from  discrimination  based  on  that  characteristic:  Sehdev  v. 
Bayview  Glen  Junior  School  {\9%%)  9  C.H.R.R.  D/4881  (Ont.  Bd.  of  Inquiry).  Those  cases  dealing  with  subgroups 
within  groups  in  this  area  have  been  all  in  the  area  of  religious  freedom.  It  is  not  clear  that  this  approach  would 
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what  characteristics  of  a  subset  of  a  protected  group  courts  and  tribunals  might  take  judicial 
notice  of  as  obviously  representative  of  an  entire  protected  group. 

The  easiest  route,  then,  for  plaintiffs  trying  to  establish  that  poor  test  taking  is  a 
characteristic  of  a  protected  group,  is  to  rely  on  statistical  data  analyzing  impact  on  a  protected 
group  as  a  whole.  Where  there  is  no  independent  statistical  data  about  a  test  (such  as  the 
literature  on  the  Bennett  test's  impact  on  women)  it  can  be  difficult  for  plaintiffs  to  furnish  their 
own.  This  is  true  for  two  main  reasons.  First,  the  statistical  sample  may  be  considered  too  small 
to  draw  any  conclusions  regarding  disparate  impact.  This  means  that  plaintiffs  would  have  to 
wait  to  take  action  through  the  human  rights  process  until  enough  of  their  group  are 
discriminated  against  to  show  that  the  subset  of  test  takers  is  representative  of  the  entire  group. 
It  is  recommended  that:  the  hurdle  of  small  statistical  samples  be  partly  overcome  by  the 
central  accumulation  of  adverse  impact  data  on  tests  for  various  groups  and  subgroups, 
thus  helping  to  overcome  the  problems  complainants  may  face  when  trying  to  prove 
adverse  impact  using  a  small  statistical  sample  based  on  one  employer. 

Some  relief  from  a  strict  numbers  game  in  showing  discrimination  is  possible  if  a  case 
involves  systemic  discrunination  of  the  sort  seen  in  Action  Travail,  hi  circumstances  where  the 
employer  is  engaging  in  a  host  of  discriminatory  practices,  the  use  of  screening  tests  should  be 
automatically  suspect  to  a  court  or  tribunal.  It  is  recommended  that:  in  cases  where  other 
elements  of  systemic  discrimination  have  been  proven,  employers  be  subject  to  a  reverse 
onus  vis  a  vis  testing  practices.  In  this  circumstance,  testing  would  be  assumed  to  be 
discriminatory  unless  the  employer  could  show  otherwise.  Much  of  the  necessary  data  is 
within  the  control  of  the  defendant  employer.  This  was  a  problem  m  Wards  Cove,  where  not 
only  did  the  plamtiff  have  trouble  getting  access  to  mformation,  but,  because  the  employer 
simply  failed  to  keep  recbrds  in  accordance  with  EEOC  guidelmes,  much  of  the  information 
necessary  to  the  plaintiffs  case  had  never  been  collected.  This  is  an  unfau"  hurdle  for 
complainants. 

(d)    Employer  Burdens:  Business  Necessity,  Accommodation  and  Undue 
Hardship 

As  described  above,  once  a  plaintiff  has  made  a  out  a  prima  facie  case  of  discrimination 
arising  from  testing,  the  burden  of  proof  in  establishing  a  defence  under  section  1 1  of  the 
Ontario  Human  Rights  Code  switches  to  the  employer.  That  employer  must  then  show  that  the 
test  is  "reasonable  and  bona  fide  in  the  circumstances."  If  the  employer  succeeds  in  doing  this,  it 
must  further  show  that  reasonable  steps  have  been  taken  to  accommodate  those  affected,  short  of 
"undue  hardship." 


necessarily  be  imported  by  Boards  into  analyses  dealing  with  subgroups  defined  by  poverty  or  lack  of  education 
or  literacy  skills,  for  example. 

As  is  described  in  Mendes,  supra,  c.  1,  n.  48,  at  3-12,  the  Alberta  Court  of  Appeail  in  Mohr  v.  Scoffie Id  (\99 1),  84 
D.L.R.  (4th)  682  (Alta.C.A.),leave  to  appeal  to  S.C.C.  refused  (1992),  127  A.R.  398,  ruled  that  a  Charter  section 
15  case  could  not  be  made  merely  by  showing  that  legislation  had  an  effect  on  a  particular  subset  of  a  protected 
group,  unless  the  subset  was  representative  of  the  whole  group. 

See  further  discussion  of  this  issue  in  Chapter  1  of  this  report  at  5(a)(iv). 
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(i)     ''Reasonable  and  Bona  Fide  in  the  Circumstances" 

What  is  the  meaning  of  this  phrase  in  the  testing  context?  To  determine  this,  first  the 
phrase's  general  meaning  to  date  will  be  reviewed.  The  first  important  case  to  consiaer  this  in 
Canada  was  Ontario  (Human  Rights  Commission)  v.  Etobicoke.  There  the  Supreme  Court 
held: 

To  be  a  bona  fide  occupational  qualification... a  limitation... must  be  imposed  honestly,  in  good  faith, 
and  in  the  sincerely  held  belief  that  such  limitation  is  imposed  in  the  interests  of  the  adequate 
performance  of  the  work  involved  with  all  reasonable  dispatch,  safety  and  economy,  and  not  for 
ulterior  or  extraneous  reasons  aimed  at  objectives  which  could  defeat  the  purpose  of  the  Code.  In 
addition  it  must  be  related  in  an  objective  sense  to  the  employment  concemed,  in  that  it  is  reasonably 
necessary  to  assure  the  efficient  and  economical  performance  of  the  job  without  endangering  the 
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employee,  his  fellow  employees  and  the  general  public. 

This  makes  it  clear  that  more  than  veiled  du-ect  discrimination  is  of  concern  here. 
Requirements  must  not  only  be  free  from  that,  but  they  must  also  bear  some  objective 
relationship  to  economical  job  performance  and/or  safety.  In  the  testing  context,  ability,  integrity 
and  aptitude  tests  are  most  likely  to  be  argued  by  employers  to  be  connected  to  job  efficiency. 
Licensing  and  certification  tests,  and  psychomotor  testing  are  likely  to  be  argued  as  necessary 
for  safety  and  are  not  discussed  here.  The  approach  of  involving  both  a  subjective  element  and 
an  objective  element  has  been  put  into  practice  in  Ontario,  in  the  Malik  decision,  for  example. 
The  judicial  "reasonableness"  requirement,  unported  by  the  Court  to  deal  with  the  Canadian 
Human  Rights  Act's  omission  of  the  term  in  its  "BFOQ"  section,  is  somewhat  redundant  under 
the  present  Ontario  legislation  which  explicitly  includes  reasonableness  as  part  of  the  defense. 
The  Code,  however,  is  silent  on  the  extent  to  which  "reasonableness"  demands  a  connection  to 
the  economical  performance  of  the  job  under  consideration.  It  is  recommended  that:  the 
standard  of  economical  job  performance  necessarily  connected  to  a  test  for  it  to  be 
"reasonable"  be  defmed  in  legislation. 

Regarding  this  nexus  between  a  test's  predictive  powers  and  job  efficiency,  how  essential 
must  the  testing  information  be  to  the  employer's  economical  conduct  of  business?  Is  the 
Canadian  standard  something  different  than  the  very  stringent  "business  necessity"  standard  set 
out  in  the  U.S.  in  Griggs  and  the  U.S.  Supreme  Court  cases  following  it?  For  example,  in 
Albemarle,  the  U.S.S.C.  stated  that  discriminatory  tests  must  be  shown,  in  accordance  with 
professionally  accepted  standards,  to  be  significantly  correlated  with  miportant  elements  of  work 
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behaviour  which  comprise  or  are  relevant  to  the  job.  As  discussed  above,  the  Wards  Cove 
decision  watered  that  standard  down  to  acceptance  of  requirements  that  simply  had  some 
legitimate  business  purpose,  but  were  not  necessarily  business  "necessities."  Perhaps  the 
economic/efficiency  standard  in  Canada  is  viewed  by  decision-makers  as  a  somewhat  lower 
standard  than  that  established  in  Griggs  because  of  the  additional  burden  in  Canada  on  the 
employer  to  take  reasonable  steps  to  accommodate,  or  if  not,  to  show  undue  hardship,  to  escape 
liability.  (Please  see  further  discussion  of  these  issues  at  sections  (d)(iv)  and  (v),  on  validation 
and  undue  hardship.) 

Although  dealing  with  a  safety  defense,  rather  than  an  economic  efficiency  defense,  the 
Court  in  Etobicoke  rejected  "impressionistic"  evidence  as  the  basis  of  a  finding  that  a 
requirement  was  reasonable  and  bona  fide.  Clearly,  for  a  discriminatory  requirement  to  be 
bona  fide  and  reasonable,  some  level  of  objective  evaluation  of  its  connection  to  job  efficiency 
will  be  necessary.  This  elevates  Canadian  law  out  of  the  reahn  of  Wards  Cove,  but  does  not 
clarify  what  level  of  stringency  is  required  for  a  successful  defense.  In  Action  Travail,  the  issue 
was  never  fully  considered,  as  CN  never  produced  the  preliminary  job  task  analyses  necessary  to 
advance  such  a  defense.  It  is  recommended  that:  the  standard  of  economic  efficiency 
necessary  to  avoid  liability  for  discriminatory  test  use  be  set  at  very  high  level  by 
legislation,  on  the  order  of  "business  necessity"  as  established  in  Griggs,  rather  than  mere 
job  relatedness.  We  make  this  recommendation  for  several  reasons  which  will  be  discussed 
below  (c  and  d),  or  have  been  discussed  previously  (a  and  b): 

(a)  because  of  the  adverse  impact  standardized  testing  has  on  so  many  disadvantaged 
groups; 

(b)  because  of  the  difficulty  complainants  may  have  in  disproving  employer's  assertions 
about  then*  business'  economic  efficiency; 

(c)  because  the  test  validation  process  used  to  show  job-relatedness  is  complex  and 
subject  to  much  criticism,  and  is  generally  moving  towards  generalizations  which  are 
hard  for  complainants  to  combat; 

(d)  because  solutions  to  testing's  adverse  impacts  do  not  fit  well  into  the  accommodation 
model. 


(ii)     Test  Validation,  Job  Relatedness  and  Business  Necessity 

The  predictive  value  of  tests  as  they  relate  to  job  performance  is  a  controversial  area.  Job- 
relatedness  is  an  essential  feature  of  a  standardized  test  that  is  reasonable  and  bona  fide.  Before  a 


"^    /Z)/^.,  at  431. 

^^^     5'wpra n.  Ill,  at 212-13. 

^'^     /6/V/.,  at  220-21. 
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test  can  be  considered  job  related,  it  first  must  be  shown  to  predict  what  it  is  purported  to 
predict,  and  further  that  the  quahty  predicted  is  of  significant  importance  to  job  efficiency  or 
safety. 

Employers  must  rely  on  various  technical  validation  methods  in  proving  a  score  on  a 
discriminatory  test  to  be  a  bona  fide  occupational  requirement.  As  discussed  in  Chapter  1 , 
validation  techniques  typically  reveal  a  correlative  coefficient  between  the  test's  score  and  job 
performance.  Before  even  that  can  be  done,  however,  the  employer  must  clearly  identify  the  job 
tasks  involved  in  a  particular  position.  Failure  to  do  that  was  fatal  to  CN  in  Action  Travail  on  the 
issue  of  testing.  After  identifying  the  job  being  correlated,  an  appropriate  validation  method 
must  be  chosen:  content,  criterion-related  or  construct.  There  are  two  problems  for  employers 
wishing  to  defend  their  use  of  tests  through  validation  studies  (and  for  decision-makers  in  testing 
cases),  one  more  basic  than  the  other.  First,  there  are  many  technical  pitfalls  to  validation,  and 
second,  there  has  been  much  evidence  to  suggest  that,  even  when  "validated"  for  the  qualities  or 
constructs  they  are  meant  to  predict,  tests  are  poor  predictors  of  job  performance. 
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As  Anne  Molloy  points  out,  the  majority  of  cases  which  have  rejected  psychological 
testing  have  not  done  so  on  the  basis  of  a  low  correlative  coefficient,  but  rather  on  the  basis  of 
flaws  in  the  validation  process,  how  scores  are  used,  or  the  assumptions  upon  which  a  test  is 
administered  or  designed.  She  enumerates  a  number  of  possible  weaknesses: 

(1)  inadequate  or  overly  subjective  job  task  and  job  success  analyses  compiled  by 
management  or  supervisors  (which  serve  as  the  basis  for  correlation  calculation); 

(2)  the  extent  to  which  a  test  measures  test-taking  ability  rather  than  the  aptitude  or 
personality  traits  it  purports  to  measure; 

(3)  subjective  scoring; 

(4)  size  and  composition  of  the  norm  group  for  validation; 

(5)  differences  between  the  validation  group's  job  and  the  job  of  the  employees  in 
question; 

(6)  in  concurrent  validation  studies,  test  scores  are  compared  to  job  performance  by 
incumbents.  If  job  and  life  experience  can  be  shown  to  affect  aptitude  scores,  then 
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"The  method  indicated  by  the  experts  for  validating  this  test  is  called  "criterion  validity,"  which  verifies  tlie 
correspondence  between  the  score  obtained  on  the  test  and  the  employee's  performance  on  the  job  once  he  has 
become  accustomed  to  it. 

CN  has  never  validated  its  test...  To  determine  whether  the  Bennett  test  is  valid  for  a  particular  job,  it  would  first 
be  necessary  to  carry  out  ajob  analysis."  Action  Travail,  supra  n.  79,  at  D/2387. 

Anne  Molloy,  (1991)  "Psychological  Testing  in  the  Workplace:  Is  it  an  Unjustified  Invasion  of  Privacy?",  1991 
Institute  of  Continuing  Legal  Education,  Canadian  Bar  Association. 
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results  can  be  challenged  if  validation  studies  are  based  on  the  scores  of  seasoned 
employees; 

(7)  irregularities  in  the  way  a  test  is  administered; 

(8)  no  rational  basis  for  using  a  particular  cut-off  score; 

(9)  over-reliance  on  rank-ordering  in  hiring  decisions,  especially  when  scores  fall  in 
mid-range  and  statistically  reflect  little  if  any  qualitative  difference  between 
candidates. 

What  becomes  apparent  from  this  list  of  possibilities  is  that  any  argument  over  validation 
may  quickly  become  complicated  by  conflicting  expert  testimony,  if  complainants  are 
sophisticated  enough  to  raise  these  issues  in  the  first  place.  Although  the  burden  both  of 
production  and  persuasion  lies  with  the  employer  in  Canada,  unless  the  employer  has  either 
failed  to  validate  or  done  so  in  a  very  obviously  flawed  way,  the  burden  will  de  facto  fall  to  the 
complainant  to  dissuade  a  court  regarding  positive  validation  coefficients.  This  then  means  the 
use  by  plaintiffs  of  costly  experts,  who  again  will  be  labouring  under  the  burden  of  not  having 
equal  access  to  the  employer's  internal  information.  It  also  means  that  decision-makers  will  be 
expected  to  be  adept  at  analyzing  the  statistical  and  psychometric  conclusions  and  proofs  of 
industrial  psychologists,  something  for  which  they  are  not  trained. 

What  if  the  validation  process  is  not  shown  to  be  flawed,  and  does  produce  a  positive 

123 

correlative  coefficient?  How  high  is  high  enough?  As  Ballew  notes,  the  Division  of  Industrial 
Organizational  Psychologists  of  the  American  Psychological  Association  submitted  an 
enlightening  summary  to  the  court  in  United  States  v.  Georgia  Power 
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A  correlation  between  a  single  employment  test  and  a  measure  of  job  performance  of  approximately 
.20  is  often  high  enough  to  be  useful,  and  such  correlations  rarely  exceed  .50;  a  correlation  of  .40  is 
ordinarily  considered  very  good,  and  most  personnel  research  workers  are  usually  pleased  with  a 
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correlation  of  .30. 
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Ibid.,  at  14-19.  These  issues  are  all  discussed  in  greater  detail  by  U.S.  analysts:  See  supra,  c.  1,  n.  7. 

Presumably,  complainants  can  expect  help  in  this  area  from  the  human  rights  commissions  involved,  but  even 
there,  the  level  of  sophistication  (as  well  as  available  investigative  hours  for  counsel  and  money  for  experts)  must 
be  quite  high  in  order  to  challenge  validation  studies.  Human  Rights  Commissions  are  still  learning  to  deal  with 
systemic  discrimination  and  adverse  impact  analysis  so  testing  validation  could  be  an  extension  of  the  learning 
curve. 

Supra,  Q.  l,n.  7,  at248. 

474  F.2d  906  (5th  Cir.  1973). 

From  the  amicus  curiae  brief  of  the  Executive  Committee  of  the  APA  Division  of  Industrial  and  Organizational 
Psychology,  submitted  in  Georgia  Power,  quoted  by  Booth  and  Mackay,  "Legal  Constraints  on  Employment 
Testing  and  Evolving  Trends  in  the  Law"  (1980)  29  Emory  L.  J.  121  at  169. 
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That  such  low  correlation  coefficients  are  considered  "good"  by  professionals  does  not 
mean  that  they  should  be  considered  good  enough  by  courts  to  justify  discriminatory  tests.  U.S. 
courts  have  not  established  a  rule  regarding  adequate  coefficients  to  prove  job-relatedness. 
Considering  however,  that  the  highest  possible  coefficient  is  1.00,  and  that  coefficients' 
predictive  powers  are  lower  as  they  approach  0,  the  fact  that  industrial  psychologists  are 
"usually  pleased"  with  a  .30  coefficient  should  not  be  persuasive  in  allowing  adverse  impact 
against  minorities.  There  has  been  no  guidance  from  Canadian  courts. 

Presumably  in  Canada,  the  correlation  coefficient  standard  must  be  set  at  a  cut-off  level 
below  which  safety  or  economic  efficiency  is  jeopardized,  in  accord  with  the  standard  of 
reasonableness  set  out  in  Etobicoke.  Particularly  with  regard  to  productivity  and  economic 
efficiency,  this  will  probably  vary  quite  widely  from  workplace  to  workplace.  In  fact,  the 
technical  pitfalls  of  linking  actual  job  performance  to  test  scores  is  largely  left  unexplored  by 
industrial  psychologists.  Test  scores  are  typically  correlated  with  supervisor  ratings  provided  by 
employers  which  may  be  highly  subjective  and  not  in  fact  related  to  true  productivity, 
particularly  if  there  is  veiled  direct  or  systemic  discrimination  going  on.  At  least  one  critic  has 
argued  that  to  better  understand  how  tests  predict  economic  efficiency,  test  scores  must  be 
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correlated  with  pay,      arguably  the  best  measure  of  a  worker's  productivity  in  a  market 
economy: 

Economists  have  generally  found  quite  low  correlations  between  the  "ability"  that  the  tests 
purportedly  measure  and  earnings.  Unless  employers  cannot  observe  productivity  or  observe 
productivity  but  do  not  pay  in  accordance  with  it,  these  findings  cast  grave  doubt  on  testing 
advocates'  claims  that  ability  test  scores  predict  output... 

Supervisor  ratings... present  difficulties  as  reliable  measures  of  output...  [S]upervisor  ratings  may  be 
biased  against  certain  groups  who  have  performed  poorly  on  tests,  such  as  Blacks.  In  addition, 
supervisors  may  exaggerate  the  productivity-enhancing  impact  of  the  sort  of  cognitive  knowledge 
that  good  test-takers  will  have  in  relative  abundance.  Thus,  once  again,  we  may  well  see  deceptively 
positive  correlations:  those  who  do  poorly  on  the  tests  will  receive  low  ratings  and  those  who  do  well 
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will  receive  high  ratings  for  reasons  that  have  little  to  do  with  actual  productivity. 

It  is  recommended  that:  correlative  coefficients  for  commonly  used  tests  be  studied  in 
relation  to  a  range  of  jobs,  and  that  cut-offs  below  which  tests  will  not  be  accepted  as 
related  to  economic  efficiency  be  established  by  regulation.  It  is  recommended  that  these 
studies  be  carried  out  by  an  independent  body  to  avoid  the  pitfalls  of  subjective 
performance  ratings  and  job  descriptions  that  may  arise  when  companies  undertake  these 
studies. 

Further,  even  when  a  fairly  high  positive  correlation  coefficient  is  produced  and  validation 
techniques  are  not  questioned  as  overly  subjective,  analysts  have  still  questioned  its  actual 


Supra n.  111. 
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Kelman,  supra,  c.  1,  n.  7,  at  1208. 
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/Z>/£/.,  at  1208-1210. 
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meaning  in  terms  of  job  performance.  For  example,  in  one  study,  over  12,000  correlations 
between  test  scores  and  subsequent  job  performance  data  were  examined,  and  the  number  of 
real  world  correlations  were  found  not  to  exceed  the  number  that  could  be  expected  as  a  result  of 
chance.  For  any  given  job,  it  is  likely  that  there  are  selection  practices  that  can  do  better  than 
this  in  hiring  applicants  who  will  be  sufficiently  productive.  In  the  U.S.,  testing  has  indeed  been 
compared  to  other  selection  measures.  In  one  study  it  fell  near  the  bottom  of  the  list  for  job 
performance  prediction,  well  behind  evaluating  resume  credentials  for  educational  and 
workplace  experience,  and  only  slightly  ahead  of  personal  interviewing.'^^  Proponents, 
however,  of  "general"  or  "universal"  validity  of  testing  (as  opposed  to  job-specific  "situational 
validity")  have  done  their  own  studies  which  point  to  the  opposite  conclusions. 

Tests  must  be  normed  and  preliminarily  validated  outside  the  research  context  before  their 
use.  However,  even  then  there  is  the  question  of  situational  validity.  Situational  validity  does  not 
refer  to  another  validation  method  but  rather  to  the  extent  to  which  validation  studies  done  in 
other  contexts  can  support  the  use  of  a  test  in  a  particular  different  context.  It  is  the  satisfaction 
of  situational  validity  that  requires  inquiries  into  specific  job  content  and  single-context  validity 
when  a  particular  case  is  before  the  courts,  as  in  Action  Travail.  Needless  to  say,  this  is  more 
burdensome  to  employers  than  simply  being  able  to  use  more  generalized  studies,  perhaps 
conducted  by  the  test  publishers,  to  justify  test  use  in  their  hiring  practices. 

Some  industrial  psychologists  subscribe  to  the  view  that,  at  least  in  the  case  of  general 
ability  testing,  there  is  universal  validity  across  many  different  types  of  jobs  and  workplaces. 
This  view  will  no  doubt  be  increasingly  argued  by  defendants  seeking  to  use  that  sort  of  test,  in 
that  it  eliminates  the  need  for  a  particular  employer  to  specifically  validate  the  test  for  their 
employment  situation.  If  this  view  is  accepted  by  courts,  aptitude  and  ability  tests  would  then 
become  much  harder  for  complainants  to  attack. 

Universal  validity  claims  are  based  on  a  technique  called  meta-analysis.  What  this 

technique  does  is  average  the  correlations  found  in  different  studies,  after  discounting  deviations 

from  the  average  on  the  basis  of  chance.  The  work  of  the  main  proponents  of  this  approach  has 

been  attacked  on  various  grounds  by  academics,  including  technical  errors,  sloppiness,  and  the 
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use  of  inappropriate  job  sampling.      A  rather  glaring  weakness  cited  by  critics  is  that  as  long  as 

meta-analysts  can  explain  situational  differences  through  chance,  they  assume  that  situational 

difference  are  indeed  always  chance  occurrences,  thus  underestimating  actual  situational 
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See  Haney,  Ballew  and  Kelman,  supra,  c.  1,  n.  7. 

R.  Thomdike  &  E.  Hagen,  10,000  Careers  (1959). 

See  Reilly  &  Chao,  (1982)  "Validity  and  Fairness  of  Some  Alternative  Employee  Selection  Procedures",  35 
Personnel  Psychology  1 . 

See  J.  Hunter,  F.  Schmidt,  &  G.  Jackson,  (1982)  MetaAnalysis:  Cumulating  Research  Findings  Across  Studies. 

See  Kelman,  supra,  c.  1,  n.  7;  Levin,  "Ability  Testing  for  Job  Selection:  Are  the  Economic  Claims  Justified?"  in 
Test  Policy  and  the  Politics  of  Opportunity  Allocation  (B.  Gifford  ed.,  1989)  at  21 1;  James,  Demaree,  Mulalik  & 
Mumford,  (1988)  "Validity  Generalization:  Rejoinder  to  Schmidt,  Hunter  and  Raju",  73  Applied  Psychology  673. 
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differences.  This  is  an  error  in  statistical  inference  known  as  "affirming  the  consequent."  ^^"^ 
Nevertheless,  it  is  an  approach  that  has  been  increasingly  embraced  by  industrial  psychologists 
and  employers.  This  is  not  surprising  in  that  it  supports  the  validity  of  employment  testing  per  se 
and  purports  to  obviate  the  need  for  costly  situational  studies. 

The  acceptance  by  courts  and  tribunals  of  meta-analysis  has  serious  implications  for  the 
analysis  of  discriminatory  practices  under  human  rights  legislation.  In  essence,  by  accepting 
universal  validity,  the  employer  is  spared  most  of  the  burden  of  proving  job-relatedness.  A  small 
number  of  courts  in  the  U.S.  have  ah-eady  accepted  the  "validity  generalization  hypothesis"  as  a 
substitute  for  situational  validation.  More  recently,  however,  it  has  been  rejected  ,  perhaps 
following  the  newer  research  challenging  the  method.  At  least  one  Ontario  Board  of  Inquiry  has 
accepted  this  approach,  which  will  be  further  discussed  in  this  report's  analysis  of  the  Per  sad 
case.  It  is  recommended  that:  independent  situational  validity  studies  be  required  of 
employers  seeking  to  prove  a  discriminatory  test  reasonable  and  bona  fide^  and  that 
general  or  universal  validity  studies  be  deemed  unacceptable  by  regulation. 

A  final  issue  involving  the  reliability  of  validation  studies  for  proving  job-relatedness  for 
the  purposes  of  judicial  decision-making  arises  from  the  fact  that  the  vast  majority  of  these 
studies  are  of  course  produced  by  employer  defendants.  The  industrial  psychologists  producing 
these  studies  have  a  very  high  level  of  interest  in  finding  significant  positive  correlation 
coefficients  for  their  clients.  This  factor  comes  in  to  play  even  in  academic  circles,  as  positive 
correlations  yield  studies  that  are  considered  more  "publishable"  in  industrial  psychology 
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journals.  These  professionals  must  acknowledge  that  their  livelihood  depends  on  a  general 
acceptance  of  testing  in  society  and  its  predictive  powers.  Again,  it  is  recommended  that:  an 
independent  testing  evaluation  body  be  created  in  Canada  to  serve  both  employers  and 
complainants. 

(iii)    Validation  in  the  Arbitration  Context 

Labour  arbitration  is  another  employment  context  where  evidence  regarding  test  validation 
is  tendered  and  evaluated.  Unlike  in  the  human  rights  context,  there  is  no  need  to  prove  a  prima 
facie  case  of  adverse  effect  before  consideration  of  this  issue  in  terms  of  fairness.  Rather,  an 
issue  of  contractual  violation  must  be  raised.  The  issue  often  arises  surrounding  promotional 
disputes,  when  seniority-based  promotions  are  made  subject  to  "ability,"  which  is  measured 
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See  James,  Demaree  &  Mulalik,  (1986)  "A  Note  on  General  Validity  Procedures",  71  J.  Applied  Psychology  440 
at  442. 

See  Friend V.  Leidinger,  588  F.2d  61  (4th  Cir.  1978)  at  65;  Cormier  v.  PPG.  Industries,  519  F.  Supp.  211  (W.D. 
La.  1981),  affirmed,  702  F.2d  567  (5th  Cir.  1983)  at  261-262;  Pegues  v.  Mississippi  Slate  Employment  Service, 
488  F.  Supp.  239  (N.D.  Miss.  1980)  at  252-254. 

EEOC  V.  Atlas  Paper  Box.  Co.,  868  F2d  1487  (6th  Cir.  1989)  at  1490:  ("The  validity  of  the  generalization  theor>' 
utilized  by  Atlas  ...is  not  appropriate.  Linkage  or  similarity  of  jobs  in  dispute  in  this  case  must  be  shown  by  such 
on-site  investigation  to  justify  application  of  such  a  theory."). 

See  Kelman,  supra  n.  7,  at  1 2 1 4;  and  Glass,  McGaw  &  Smith,  Meta-Analysis  in  Social  Research  ( 1 98 1 ). 
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through  testing.  There  may  also  be  contractual  prohibitions  against  "arbitrary  and  capricious" 
management  action.  Decision-makers  sometimes  face  the  same  technical  quandaries  regarding 
test  validation  faced  in  the  human  rights  cases. 

In  the  United  States,  unions  have  generally  been  unsuccessful  in  their  challenges  to 
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testing.      A  majority  of  arbitrators  emphasize  procedural  fairness  rather  than  test  validity  in 
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resolving  disputes.  Where  validity  is  examined,  arbitrators  tend  to  look  for  the  general 
impression  of  job-relatedness  rather  than  applying  standards  of  validity  used  by  industrial 
psychologists  and  some  courts.  In  cases  where  extensive  validation  evidence  was  presented 
by  employers,  it  went  relatively  unchallenged  and  was  accepted  by  arbitrators. 


In  Canada,  testing  validation  issues  have  not  often  been  raised  in  the  arbitral  context.  As 
Brown  and  Beatty  have  noted,  there  are  decisions  suggesting  that  tests  generally  should  be  valid, 
reliable,  relevant  and  unbiased,  and  that  they  should  be  administered  in  a  fair  and  consistent 
manner.  One  unreported  Ontario  case  has,  however,  attempted  to  canvas  the  issue 
thoroughly.  There,  the  arbitrator  found  that  where  an  employer  tries  to  show  the  validity  of  a 
test  through  the  use  of  studies  done  in  connection  with  other  jobs,  sufficient  similarity  to  the  job 
in  question  has  to  be  shown.  This  decision  was  made,  however,  just  as  claims  for  universal 
validity  and  meta-analysis  were  only  beginning  to  be  made  in  the  industrial  psychology  field,  so 
presumably  the  employer  did  not  have  the  opportunity  to  challenge  situational  validity. 


One  labour  arbitration  case  came  to  the  opposite  conclusion  of  the  Ontario  Board  of 
Inquiry  in  Action  Travail  regarding  the  Bennett  mechanical  Comprehension  Test: 

While  the  union  has  argued  that  there  is  a  built-in  bias  against  females  in  the  test,  I  find  that  such  is 
not  the  case...lT]his  kind  of  question  requires  the  type  of  knowledge  that  could  be  obtained  through 
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See  G.  Hagglund,  "Psychological  Tests  and  Grievance  Arbitration"  in  G.  Hagglund  and  DThompson  (eds.) 
Psychological  Testing  and  Industrial  Relations,  The  University  of  Iowa  (monograph  series  no.  14,  1969)  at  18-31; 
R.  Biddle  and  L.  Jacobs,  (1968)  "Under  What  Circumstances  Can  a  Unionized  Company  Use  Testing  For 
Promotion?"  21  Personnel  Psychology  149. 

See  D.  Gallagher  and  P.  Veglahn,  "Arbitral  Standards  in  Cases  Involving  Testing  Issues  "(1986)  37  Labor  Law 
Journal  719;  Elkouri  and  Elkouri,  How  Arbitration  Works,  3rd  ed.  (Wash.  D.C.  Bureau  of  National  Affairs,  1973); 
and  see  Hagglund,  ibid.,  where,  in  a  study  of  79  published  arbitration  cases  involving  testing,  only  34%  raised  the 
issue  of  test  validity. 

Gallagher  and  Veglahn,  ibid,  at  727.  See  also  City  of  Coon  Rapids  and  Minnesota  Teamsters  Public  and  Law 
Enforcement  Union  Local  320,  83-2  ARB  para.  8467. 

Gallagher  and  Veglahn,  ibid.,  at  727. 

D.J.M.  Brown  and  D.M.  Beatty,  Canadian  Labour  Law,  Third  Edition  (Aurora  Ontario:  Canada  Law  Book,  1991) 
at  6-62.  See  also  Re  Gilbarco  Canada  Ltd.  and  Canadian  Union  of  Golden  Triangle  Workers  (1912),  1  L.A.C. 
(2d)  348  (Carter);  Re  Brant  County  Board  of  Education  and  Canadian  Union  of  Public  Employees,  Local  282 
(1975),  8  L.A.C.  (2d)  153  (Shime);  Re  Versatile  Knitting  Co.  and  Textile  Workers'  Union,  Local  1898  (1976),  1 1 
L.A.C.  (2d)  137  (O'Shea). 

Metropolitan  Toronto  Licensing  Commission  v.  Canadian  Union  of  Public  Employees  Local  79  (March  28,  1982) 
unreported  (Ont.  Arb.  Bd.). 
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the  study  of  elementary  physics  or  mechanics  in  high  school...!  am  not  convinced  that  a  female's 
mechanical  comprehension  is  inversely  related  to  the  grade  of  education  she  obtains... On  the 
contrary... I  am  satisfied  that  while  males  tend  to  study  such  subjects  as  physics  or  mechanics, 
females  tend  to  be  directed  to  other  subjects  such  as  typing  and  homemaking...This  fact  does  not 
reflect  bias  against  females  in  the  testing  mechanism... If  there  is  any  built-in  bias  it  is  may  be  in  the 
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educational  system  and  societal  attitudes. 

This  kind  of  reasoning  is  more  like  what  is  found  in  Persad,  discussed  at  (e),  below,  where 
racial  differences  in  cognitive  ability  tests  scores  are  speculatively  attributed  to  differences  in 
socio-economic  and  educational  level,  and  thus  found  "unbiased."  In  Action  Travail,  however, 
the  Board  contemplated  a  number  of  offered  explanations  as  to  why  women  did  more  poorly  on 
the  Bennett  test.  Rather  than  pick  one,  and  judge  the  test's  "bias"  based  on  the  reason  women 
fared  poorly,  the  test  was  simply  seen  as  another  structural  barrier  to  equal  employment 
opportimity,  whose  use  the  employer  failed  to  defend  adequately.  In  the  labor  arbitration  case 
quoted  above,  the  arbitrator  did  remark  that  using  the  test  as  the  sole  determming  factor  was  an 
unreliable  practice,  but  one  which  could  not  be  attacked  because  of  provisions  in  the  agreement 
allowing  the  employer  to  fill  the  temporary  vacancies  in  question  at  will. 

(iv)    Duty  to  Accommodate  Without  Bearing  Undue  Hardship 

Under  subsection  11(2)  of  the  Code,  no  requu*ement  can  be  considered  reasonable  and 
bona  fide  until  it  is  found  that  the  group's  needs  cannot  be  accommodated  without  undue 
hardship  on  the  employer.  Even  if  a  test  is  adequately  validated  and  shown  to  be  significant  in 
terms  of  efficiency  and  safety,  its  use  if  it  has  a  discriminatory  impact  cannot  be  considered 
reasonable  or  bona  fide  unless  the  employer  takes  reasonable  steps  to  accommodate  the 
complainant's  needs.  Employers  can  try  to  accommodate  group  members  affected  by 
discrimination  arising  from  testing  in  a  variety  of  ways.  One  would  be  to  use  a  different  test,  one 
that  had  been  shown  not  to  discruninate.  Another  might  be  to  develop  a  selection  process  that 
avoided  testing  while  still  determining  whether  applicants  possessed  the  qualification  in 
question.  This  might  include  relying  on  indications  from  on-the-job  performance  in  related 
work,  ex  post  hiring  discharge  or  from  educational  achievement.  If  tests  must  be  used,  more 
attention  should  be  paid  to  how  they  are  administered  and  what  unpact  this  has.  Furthermore,  it 
is  our  view  that  with  the  exception  of  accommodatmg  people  with  disabilities,  accommodation 
short  of  dropping  the  testing  outright  does  not  serve  women  and  mmorities  well.  After  a  general 
examination  of  the  duty  to  accommodate,  this  point  will  be  discussed  below. 
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Re  PC L  Packaging  Ltd.  and  Energy  and  Chemical  Workers  Union,  Local  593,  supra,  c.  1,  n.  144. 

Ibid,  at  346. 

This  provision  overrides  the  somewhat  confusing  approach  the  Supreme  Court  used  in  considering  the  duty  to 
accommodate  in  Bhinder  v.  Canadian  National  Railway  Co.  [19851  2  SCR.  561,  where,  under  the  Canadian 
Human  Rights  Act,  the  Court  ruled  that  the  employer  need  not  show  steps  toward  reasonable  accommodation  if  a 
bona  fide  occupational  requirement  had  been  shown.  Bhinder  is  now  overruled  in  the  context  of  constructive 
discrimination  by  Central  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights  Commission)  [19901  2  SCR.  489. 
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What  is  the  extent  of  the  duty  to  accommodate,  and  what  constitutes  undue  hardship? 
There  is  Httle  judicial  guidance  in  general,  let  alone  in  the  testing  context.  In  Simpson-Sears,  the 
employer  offered  the  employee  the  option  of  working  on  a  part  time  instead  of  full  time  basis  so 
that  she  might  observe  a  Saturday  sabbath.  There,  the  complainant  was  awarded  full 
compensation  on  the  basis  that  no  evidence  was  introduced  by  the  employer  as  to  undue 
hardship  if  her  schedule  were  completely  accommodated.  The  Court  established  that 
"reasonable  steps"  towards  an  accommodation  had  to  be  taken  by  the  employer.  ^"^^  The  Court 
also,  however,  took  pains  to  recognize  that  there  were  limits  on  this  right  of  employee's,  stating 
that: 

The  Code  accords  the  right  to  be  free  from  discrimination  in  employment.  While  no  right  can  be 
regarded  as  absolute,  a  natural  corollary  to  the  right  must  be  the  social  acceptance  of  a  general  duty 
to  respect  and  to  act  within  reason  to  protect  it.  In  any  society  the  rights  of  one  will  inevitably  come 
into  conflict  with  the  rights  of  others.  It  is  obvious  then  that  all  rights  must  be  limited  in  the  interest 
of  preserving  of  a  social  structure  in  which  each  right  may  receive  protection  without  undue 
interference  with  others.. .In  this  case,  consistent  with  the  provisions  and  intent  of  the  Ontario  Human 
Rights  Code,  the  employee's  right  requires  reasonable  steps  towards  an  accommodation  by  the 
employer. 

Accepting  the  proposition  that  there  is  a  duty  to  accommodate  imposed  on  the  employer,  it 
becomes  necessary  to  put  some  realistic  limit  on  it.  The  duty  in  a  case  of  adverse  effect 
discrimination  on  the  basis  of  religion  or  creed  is  to  take  reasonable  steps  to  accommodate  the 
complainant  short  of  undue  hardship:  in  other  words,  to  take  such  steps  as  may  be  reasonable  to 
accommodate  without  undue  interference  in  the  operation  of  the  employer's  business  and  without 
undue  expense  to  the  employer. 

This  still  provides  little  guidance  for  two  reasons.  Mclntyre  J.  specifically  limited  this 
approach  to  adverse  effect  discrimination  based  on  religion  or  creed.  Further,  no  evidence  of 
hardship  was  adduced  by  the  employer,  obviating  the  need  for  the  Court  to  apply  its  stated 
standard  of  undue  business  interference  and  expense. 
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After  Simpson-Sears,  an  Ontario  Board  considered  the  issue  in  Gohm  v.  Domtar  Inc. 
There  the  Board  of  Inquiry  found  that  the  duty  to  accommodate  requires  something  more  than  a 
de  minimus  effort.  The  Board  specifically  rejected  the  current  American  standard  in  this 
regard.  This  rejection  was  later  affirmed  by  the  Supreme  Court  of  Canada  in  Central 
Okanagan  School  District  No.  23  v.  Renaud}^^  As  for  the  Court's  consideration  there  of  the 
standard  of  accommodation  beyond  that,  Sopinka  J.  stated  that  what  constitutes  reasonable 
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Supra,  c.  1,  n.  73,  at  554-555. 

Ibid. 

(1990),  12  C.H.R.R.  D/161  (Ont.  Bd.  of  Inquiry). 

See  TransWorld Airlines  v.  Hardison,  97  S.Ct.  2264  (1977). 

[1992]  2  S.C.R.  970,  at  983-984. 
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measures  is  a  question  of  fact  and  will  vary  with  the  circumstances  of  each  case.  Further, 
Sopinka  J.  offered  some  guidance  as  to  what  is  expected  of  the  employee  in  these  circumstances. 
He  states: 

The  search  for  accommodation  is  a  multi-party  inquiry.  Along  with  the  employer  and  the  union, 
there  is  also  a  duty  on  the  employee  to  assist  in  securing  an  appropriate  accommodation.... To 
faciHtate  the  search  for  an  accommodation,  the  complainant  must  do  his  or  her  part  as  well. 
Concomitant  with  a  search  for  reasonable  accommodation  is  a  duty  to  facilitate  the  search  for  such 
an  accommodation.  Thus  in  determining  whether  the  duty  of  accommodation  has  been  fulfilled  the 
conduct  of  the  complainant  must  be  considered. 

This  does  not  mean  that,  in  addition  to  bringing  to  the  attention  of  the  employer  the  facts  relating  to 
discrimination,  the  complainant  has  a  duty  to  originate  a  solution.  While  the  complainant  may  be  in 
a  position  to  make  suggestions,  the  employer  is  in  the  best  position  to  determine  how  the 
complainant  can  be  accommodated  without  undue  interference  in  the  operation  of  the  employer's 
business.  When  an  employer  has  initiated  a  proposal  that  is  reasonable,  and  would,  if  implemented, 
fulfil  the  duty  to  accommodate,  the  complainant  has  a  duty  to  facilitate  the  implementation  of  the 
proposal.  If  failure  to  take  reasonable  steps  on  the  part  of  the  complainant  causes  the  proposal  to 
founder,  the  complaint  will  be  dismissed.  The  other  aspect  of  this  duty  is  to  accept  reasonable 
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accommodation... The  complainant  cannot  expect  a  perfect  solution,      [emphasis  added] 

The  decision  in  Renaud  goes  further  in  explaining  the  meaning  of  undue  hardship. 
Sopinka  J.  relisted  some  of  the  factors  emphasized  previously  by  Wilson  J.  m  Alberta  Dairy 
Pool:  cost,  disruption  of  a  collective  agreement,  employee  morale,  interchangeability  of  work 
force  and  facilities,  the  size  of  the  employer  m  determining  financial  hardship,  and  the 
magnitude  of  safety  risk  and  the  identity  of  those  who  bear  it.  These  factors  arose  fi-om 
consideration  of  accommodation  of  employees  with  a  Saturday  sabbath.  Both  decisions 
emphasize  that  the  list  is  not  exhaustive.  In  the  testing  context,  what  are  the  possible  hardship 
factors?  An  employer  might  try  to  introduce  evidence  that  shows  hirmg  and  selection  costs 
would  rise  considerably  if  testing  were  abandoned,  or  that  public  safety  might  be  endangered  by 
not  screening  police  for  personality  problems. 

Subsection  11(2)  of  the  Ontario  Human  Rights  Code  specifically  provides  three 
considerations  common  to  the  determination  of  undue  hardship.  These  are  cost,  outside  sources 
of  funding  and  health  and  safety  requirements.  In  light  of  Renaud,  these  would  be  applied  in 
various  ways  depending  on  the  circumstances  of  a  particular  case.  The  Supreme  Court  decisions 
in  this  area  so  far  have  dealt  with  discrimination  based  on  creed.  It  is  still  unclear  what  kind  of 
rights  balancing  we  might  expect  in  the  area  of  discriminatory  testing  and  undue  hardship  on 
employers  when  it  comes  to  protected  grounds  such  as  race,  national  origin  or  sex. 
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Gibbs  comments  on  one  of  the  few  cases  dealing  with  accommodation  outside  the 


religious  context,  Welen  v.  Gladmer  Developments  Ltd. 
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This  case  demonstrates  the  tribunal's  serious  confusion  as  to  the  appHcation  of  the  principle  [of 
accommodation].  Two  Asian  complainants  established  a  prima  facie  case  of  adverse  effect 
discrimination  when  they  were  refused  rental  accommodation  due  to  poor  English  skills.  The 
housing  development  had  a  policy  of  renting  to  people  it  "could  communicate  with". ..in  order  to 
explain  rules  and  leases. 

By  way  of  defence,  the  owners  showed  that  they  rented  to  people  of  various  nationalities  and  made 
efforts  to  communicate  with  others  in  the  buildings  who  spoke  little  English.  The  tribunal  was 
persuaded  that  the  respondent  "more  than  met  its  onus  of  showing  reasonable  accommodation,"  and 
the  complaint  was  dismissed.  The  doctrine  of  reasonable  accommodation  is  aimed  at  alleviating 
adverse  effects  felt  by  an  individual  from  an  ostensibly  neutral  rule.  The  tribunal  in  this  case  failed  to 
look  at  the  situation  of  the  individual  complainants  in  considering  whether  the  landlord  made 
individual  accommodation. 

In  an  Ontario  case  decided  since  Renaud,  a  Board  of  Inquiry  has  at  least  considered  the 
meaning  of  the  word  "hardship."  In  Shepherd  v.  Pines  Motel  ,  the  Board  held  that  "mere 
inconvenience,   and  some  element  of  disruption  and  expense,   do  not  constitute  undue 
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hardship."  The  Board  looked  to  the  meanings  of  "hardship"  and  "undue"  as  defined  m  the 
Concise  Oxford  Dictionary:  respectively,  "severe  suffering  or  privation"  and  "excessive  or 
disproportionate."  If  this  is  to  be  a  source  of  the  undue  hardship  standard  in  Ontario,  one  could 
expect  a  high  standard  of  proof  for  employers,  who  would  then  need  to  show  something  like 
"disproportionately  severe  suffering"  if,  for  example,  they  were  to  switch  to  selection 
procedures  other  than  testing. 

It  is  our  view  that  accommodation  short  of  abandoning  testing  is  not  a  feasible  solution  for 
those  suffermg  discrimination  through  testing  in  the  employment  context  (with  the  exception  of 
some  people  affected  by  disabilities  that  can  be  straightforwardly  accommodated  in  test 
administration).  This  is  because  it  is  not  only  individual  tests  and  theh*  particular  use  by 
mdividual  companies  that  is  the  problem.  Rather,  standardized  testing  as  a  practice  m  our  society 
is  questionable  altogether  because  of  its  tendency  to  reinforce  systemic  discrunination.  As 
discussed  in  Chapter  1,  the  definitions  of  the  very  constructs  of  "ability,"  "intelligence,"  or 
"aptitude"  are  developed  in  accordance  with  the  dominant  culture's  definition  of  these  qualities. 
Further,  as  discussed  in  Chapter  1,  there  is  over  thuty  years  of  evidence  showing  that  women 
and  minorities,  for  whatever  reasons,  will  consistently  fare  more  poorly  on  standardized 
psychological  tests  than  white  males.  Further,  the  litigation  in  the  U.S.  and  Canada  show  that 
discriminatory  testing   is   usually   associated   with   companies   engaged   in   a   panoply   of 
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discriminatory  practices.  Accommodation  of  individual  applicants  will  not  solve  these  problems 
of  systemic  discrimination. 

Furthermore,  it  is  questionable  whether  individual  accommodation  can  be  practically 
employed  to  assist  individuals  in  specific  employment  situations.  For  example,  is  a  Black 
complainant's  problem  solved  when  a  certain  number  of  points  are  added  to  a  test  score  to  make 
up  for  that  test's  discriminatory  effects?  How  is  the  adjustment  to  be  determined?  The  use  of 
separate  norm  groups  for  scoring  is  not  necessarily  practical  either.  Not  all  tests  are  normed 
separately.  Of  those  that  are,  primarily  in  the  U.S.,  the  groups  normed  separately  will  probably 
be  women  test  takers  and  Black  test  takers.  How  then  would  employers  deal  with  groups  such  as 
Black  women.  Natives  or  test  takers  of  various  national  origins?  It  is  much  more  practical  to 
abandon  the  use  of  discriminatory  testing  altogether,  as  CN  was  ordered  to  do  in  Action  Travail. 
It  is  recommended  that:  in  cases  of  discriminatory  testing,  instead  of  a  duty  to 
accommodate  being  imposed  on  an  employer  under  section  11(2)  of  the  Code,  after 
satisfying  a  relatively  low  threshold  for  reasonableness,  that  the  threshold  for 
reasonableness  and  bona  fides  be  established  by  legislation  as  very  high  in  the  case  of 
standardized  psychological  testing,  obviating  the  need  to  try  to  fit  many  cases  of 
discriminatory  testing  into  an  individual  accommodation  scenario.  Alternatively: 
accommodation  for  discriminatory  testing  practices  should  be  prescribed  by  regulation  as 
the  abandonment  of  testing  and  the  substitution  of  alternative  selection  regimes.  The 
standard  of  undue  hardship  should  also  be  clarified  in  the  legislation  as  meaning 
"disproportionately  severe  suffering,"  which  would  then  be  applied  in  evaluating  the 
effects  on  the  employer  of  abandoning  testing.  Under  either  of  these  recommendations,  a 
burden  would  be  squarely  placed  on  the  employer  to  show  that  testing  is  an  absolutely 
essential  part  of  its  business,  without  which  it  would  suffer  grave  economic  consequences. 

(e)     Lessons  in  the  Analysis  of  Testing  in  the  Human  Rights  Context:  the 
Persad  Case 

As  shown  in  the  sections  above,  the  issues  facing  decision-makers  in  testing  cases  are 
complex  ones,  involving  statistical  significance  and  proper  test  validation.  There  are  many 
potential  pitfalls  for  a  Board  of  Inquuy  or  a  court  examinmg  testmg  in  the  human  rights  context. 
These  questions  cannot  be  glossed  over  in  any  way  by  the  decision-maker,  as  their  answers  go 
right  to  the  heart  of  establishing  a  prima  facie  case  or  a  job-relatedness/  economic  efficiency 
defense.  Judicial  decision-makers  must  attempt  to  judge  tests  based  on  conflicting  expert 
testimony,  in  the  absence  of  Canadian  guidelines  for  doing  so  in  a  human  rights  context. 
Furthermore,  judging  tests  for  adverse  impact  and  business  necessity  in  the  human  rights  context 
requires  a  very  high  degree  of  sensitivity  to  equality  issues,  legally,  historically  and 
sociologically.  Specific  issues  as  they  arose  in  one  real-world  legal  situation  will  be  examined. 

The   1993  Ontario  Board  of  Inquiry  decision  in  Persad  v.  Sudbury  Regional  Police 
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Force      is  a  good  example  of  how  difficult  it  may  be  for  decision-makers  to  sort  out  the 
evidence  in  light  of  "scientific,"  historical  and  legal  analytical  demands.  The  complainant,  Mr. 


'^*     (1993),  19  C.H.R.R.  D/336  (Ont.  Bd.  of  Inquiry). 
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Persad,  was  of  East  Indian  ancestry,  bom  and  raised  in  Trinidad.  He  applied  to  be  a  police 
officer  with  the  Sudbury  Regional  Police  Force  and  was  unsuccessful  because  his  grade  on  the 
cognitive  ability  test  used  by  the  Sudbury  police  was  four  points  below  a  cut-off  score.  He  took 
the  test  again  two  years  later,  passed  but  was  again  unsuccessful  in  his  application,  failing  to 
gather  enough  points  at  a  final  interview.  Mr.  Persad  and  the  Commission  alleged  both  direct 
and  systemic  discrimination  against  the  police  force  and  a  number  of  named  individuals,  on  the 
basis  of  his  colour,  race,  ancestry  and  age.  The  decision  illustrates  difficulties  in  decision- 
making regarding  systemic  discrimination,  the  making  out  of  a  prima  facie  case  of 
discrimination  involving  testing,  the  proper  way  to  show  test  validity,  and  confusion  regarding 
the  overall  structure  of  adverse  effect  analyses  altogether. 

The  Board  found  that  no  systemic  discrimination  had  occurred.  In  its  analysis  of  whether 
systemic  discrimination  was  in  operation  at  the  police  force,  the  use  of  the  cognitive  test  in 
question  became  the  focus  of  the  Board's  consideration.  Other  evidence  presented  indicated  that 
while  efforts  were  being  made  by  the  Race  Relations  and  Police  Task  Force  (consisting  of  two 
reports  recommending  remedial  efforts  to  combat  the  slowness  of  the  force  in  achievmg 
diversity),  there  were  no  visible  minority  members  of  the  police  force  at  the  time  of  N4r.  Persad' s 
application.  By  the  time  of  the  Board's  decision,  five  years  later,  visible  minorities  had  risen  to 
0.4%  of  the  total  uniformed  positions. 

The  Board,  however,  dismissed  the  importance  of  this  lack  of  progress,  stating  that  "the 
problem  with  drawing  an  inference  from  these  statistics  is  that  there  is  no  evidence  of  the 
number  of  visible  minority  candidates  who  applied  for  a  position."  In  taking  that  approach, 
the  Board  differs  markedly  from  the  Action  Travail  case  at  the  Board  level  and  at  the  Supreme 
Court  level  in  its  approbation  of  the  Board's  basic  approach  in  that  case.  In  Action  Travail,  as 
described  above,  there  w^s  no  concrete  decision  as  to  the  proper  "pools"  for  comparison  to 
determine  adverse  impact  or  systemic  discrimination,  but  the  figures  most  relied  on  were 
contrasts  between  workforce  averages  for  women  in  the  blue  collar  sector  and  their  presence  at 
CN.  At  no  time  was  the  proper  comparison  set  out  to  be  between  applicants  and  hiring 
percentages.  There  was  even  some  suggestion  that,  in  keeping  with  CN's  achieved  goals  in  its 
Francophone  affirmative  action  program,  it  would  not  be  unreasonable  to  expect  that  the  proper 
comparison  would  be  with  the  population  as  a  whole.  To  limit  the  comparison  of  minority  hiring 
rates  to  applicant  percentage  is  something  much  more  akin  to  the  employer-oriented  approach  of 
Wards  Cove  in  the  United  States.  It  is  recommended  that:  guidelines  be  established  by 
regulation  regarding  the  proper  pools  of  comparison  for  evaluating  the  extent  of  a  test's 
adverse  impact.  It  is  recommended  that  these  guidelines  provide  that  comparing  minority 
hiring  rates  with  minority  presence  in  the  applicant  pool  is  not  acceptable. 

The  complainant  also  is  confronted  with  the  problem  of  what  the  Board  sees  as  the  effect 
of  a  too-small  statistical  sample  regarding  the  particular  hiring  process  that  Mr.  Persad  was 


159 

The  allegations  as  to  direct  discrimination  and  age  will  not  be  discussed  here,  except  to  note  that  the  Board  found 
against  the  complainant  on  these  issues. 

^^°     Swpran.  158,atD/340. 


Ill 

challenging:  "It  is  hard  to  draw  any  inferences  about  systemic  discrimination  in  the  Sudbury 
Force  based  on  these  statistics  and  the  fact  that  only  one  visible  minority  candidate  did  not  get 
one  of  the  five  jobs  available  in  a  particular  competition.  The  numbers  are  far  too  small  to  draw 
any  inferences."  If  the  same  analysis  were  applied  to  dismiss  systemic  discrimination,  this  is 
an  insurmountable  obstacle  that  employment  applicants  may  face  whenever  the  hiring  numbers 
are  small  and  minority  recruitment  efforts  are  negligible.  It  would  also  be  an  incentive  to  keep 
the  minority  applicant  pool  low.  This  was  not  the  approach  used  in  Action  Travail,  where  the 
progress  of  a  small  group  of  women  applicants  was  adequate  to  draw  inferences  about 
discrimination,  in  combination  with  the  other  practices  and  statistics  at  CN.  It  is  recommended 
that:  employers  gather  data  on  test  scores  and  use  and  that  this  be  reported  to  a  central 
government  or  independent  agency,  to  heip  complainants  overcome  the  hurdle  of  small 
statistical  samples.  It  is  recommended  that  guidelines  in  regulations  provide  that  courts 
and  tribunals  should  assess  systemic  discrimination  in  the  context  of  larger  patterns  and 
trends. 

Furthermore,  in  Action  Travail,  CN  had  also  commissioned  reports  on  increasing  women's 
presence,  just  as  the  Sudbury  Force  had  commissioned  reports  on  increasing  diversity.  Far  from 
being  treated  as  evidence  that  the  workplace  was  free  from  systemic  discrimination  by  the  Board 
and  Court  in  Action  Travail,  they  were  used  to  highlight  the  ineffectuality  of  the  company's 
leadership  and  the  hostility  of  interviewers  and  supervisors  to  implementing  the  reports' 
recommendations.  The  Board  in  Persad,  however,  seems  to  give  weight  to  the  fact  that 
management  meant  well,  even  if  it  was  achieving  nothing.  This  ignores  the  fact  that,  legally, 
systemic  and  adverse  effect  discrimination  can  be  established  regardless  of  intention,  unlike 
direct  discrimination. 

After  dismissing  the  abysmal  status  quo  and  the  failure  to  meet  (or  even  approach)  its  own 
diversity  goals  as  evidence  of  discrimination  at  the  Force,  the  Board  turned  to  scrutinize  the 
cognitive  test  in  question.  Because  other  evidence  going  to  systemic  discrimination  had  ah'eady 
been  discounted,  the  test  in  question  had  to  be  looked  at  in  terms  of  strictly  its  isolated  adverse 
impact.  This  switch  in  approach  is  also  implicit  in  the  Tribunal's  decision  in  Action  Travail  as 
discussed  above.  The  Board  here  finds  that  there  is  no  cultural  bias  within  the  test  and  no 
adverse  impact.  Interestingly,  it  still  goes  on  to  look  at  the  defendant's  validation  evidence.  The 
Board  seems  to  be  importing  a  fairness  test,  as  would  arise  in  a  labor  arbitration  context,  even 
though  no  prima  facie  case  had  been  proved,  and  technically  there  was  no  need  under  the  Code 
to  go  on  and  consider  the  test's  predictive  value. 

The  test  in  question  was  the  Otis  Self-Admmistering  Test,  first  designed  in  1923,  and  last 
revised  in  1929.  The  respondent's  expert,  an  industrial  psychologist  from  Mississauga,  conceded 
that  there  were  better  tests  available  now  and  that  he  would  not  now  recommend  its  use.  He 
maintained,  however,  that  the  test  remained  valid.  The  court  accepted  this  evidence      and  did 


'^'     /6/^.,atD/341. 
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This  indeed  was  a  problem  in  Ontario  in  Desroches,  infra  n.  1 79. 

'"     ^-Mpra  n.  158,  at  D/342. 
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not  recognize  the  implications  for  minorities  of  using  employment  tests  from  the  1920's.  At  that 
time,  employment  testing  was  still  in  its  infancy,  and  its  main  effect  (and  perhaps  purpose)  was 
to  screen  out  European  immigrants  who  did  not  speak  English  as  their  first  language  (please  see 
discussion  of  questions  on  these  tests  in  Chapter  1).  Whether  or  not  the  Otis  test  managed  to 
escape  such  uses  should  not  matter  to  a  decision-maker  in  the  1990's  who  is  trying  to  further  an 
equitable  society;  such  tests  should  immediately  be  extremely  suspect  simply  for  their  chilling 
effect  on  present-day  minorities.  Using  relics  like  the  Otis  test  is  like  using  a  text  on  farm  labour 
management  developed  in  ante-bellum  Mississippi:  while  it  may  or  may  not  have  something  to 
offer  employers,  the  climate  from  which  such  a  thing  emerges  is  too  repugnant  to  apply  its 
information  to  workers  today.  While  not  dismissing  all  works  from  a  particular  period, 
government  bodies,  such  as  Boards  of  Inquiry  should  not  approve  for  use  those  heavily  based  on 
racist  assumptions. 

Some  of  the  questions  on  the  Otis  test  were  highly  suspicious  as  outdated  and  culturally 
biased.  For  example,  one  question  required  the  test  taker  to  understand  the  homily,  "The  early 
bird  catches  the  worm."  The  Board  here  explicitly  acknowledges  that  most  standardized  tests 
are  culturally  loaded  in  their  reliance  on  knowing  the  nuances  of  the  dominant  language.  For  this 
Board,  however,  this  is  a  different  question  from  determining  that  the  test  is  also  "culturally 
biased":  the  Board  asks  "[I]s  such  a  test  unfair  when  administered  to  a  candidate  for  a  position 
for  a  police  force  in  Canada?  Police  officers  have  to  operate  in  a  North  American  culture.  They 
have  to  be  sensitive  to  the  subtleties  of  language..."  Apparently  for  this  Board,  "North 
American  culture"  refers  primarily  to  the  Anglophone,  male-dominated  culture  of  America  of 
the  1920's  as  reflected  on  the  Otis  test.  It  is  recommended  that:  regulations  provide  that  no 
discriminatory  standardized  tests  may  be  regarded  as  reasonable  and  bona  fide  unless  they 
have  been  subject  to  review  and  revision  by  their  publisher  for  cultural  bias  within  the  last 
ten  years. 

One  would  have  thought  that  the  ability  to  understand  the  nuances  of  English  as  spoken  by 
members  of  visible  minorities  would  be  somewhat  more  important  in  1993  Canada  than  the 
understanding  of  quaint  proverbs.  This  brmgs  up  an  important  issue  in  test-use  analysis.  If  a  test 
is  accepted  as  job-related  because  of  the  importance  of  standard  English  to  job  performance, 
how  is  that  connection  to  job  performance  to  be  proved?  In  this  case,  the  Board  ahnost  seems  to 
take  judicial  notice  of  it,  even  though  the  Sudbury  Force  does  not  provide  a  job  analysis,  the  first 
requirement  of  most  validation  inquiries.  This  is  not  a  surprising  reaction  from  a  judicial  officer, 
whose  understanding  of  a  police  officer's  testimony  in  a  courtroom  depends  on  that  officer's 
level  of  articulateness.  Furthermore,  well-educated  white  judges  may  tend  to  give  more  credence 
to  statements  by  police  officers  who  speak  standard  English  at  a  high  level.  The  Board  here  also 
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Apparently,  this  test  item  even  proved  almost  too  much  for  the  Board.  However,  the  respondent  presented 
evidence  given  by  Trinidad's  Consul  General  that  such  a  phrase  should  be  understood  by  a  Trinidadian  like  Mr. 
Persad,  and  the  Board  accepted  this  as  proof  that  there  was  no  cultural  bias!  (See  Persad,  supra  n.  158,  at  D/342.) 
Of  course,  the  onus  to  show  prima  facie  discrimination  is  on  the  complainant,  but  in  this  case  where  bias  goes  to 
the  validity  of  the  test  (and  hence  its  business  necessity)  a  somewhat  higher  standard  of  proof  might  have  been 
expected  to  be  imposed  on  the  defendant. 

Supra  n.  158,  at  D/342. 
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relies  on  the  precedent  of  the  U.S.  Supreme  Court  in  Washington  v.  Davis,  which  accepted  the 
validity  of  cognitive  testing  for  police  officers.  This  decision  is,  however,  a  controversial  one, 
criticized  as  straying  from  the  high  standard  established  for  business  necessity  in  Griggs.  As 
Craig  Haney  has  asked,  "Were  the  rejected  Black  applicants  to  the...poHce  force  in  Davis  truly 
devoid  of  'merit'  because  they  were  unable  to  demonstrate  knowledge  of  words  like 
'impertinent'  and  'promontory?'"  What  of  the  ability  of  officers  to  communicate  on  the  street 
comer,  to  suspects  or  to  crime  victims  who  in  fact  are  disproportionately  made  up  of  minority 
group  members  in  many  areas?  This  brings  up  a  second  issue,  which  is  the  question  of  whether 
it  is  fair  to  screen  out  applicants  based  on  one  aspect  of  a  job,  while  not  using  similar  screening 
for  other  aspects  which  are  of  equal  or  greater  importance.  This  is  not  addressed  by  the  Board  in 
Persad.  It  is  recommended  that:  an  employer  seeking  to  use  a  discriminatory  test,  the  score 
of  which  depends  on  standard  English  fluency,  be  required  to  show  not  only  that  the  test  is 
reasonable  and  bona  fide  but  that  the  associated  standard  of  English  proflciency  is  a 
reasonable  and  bona  fide  requirement. 

While  accepting  generally  that  high  verbal  and  cognitive  ability  as  defmed  by  industrial 
psychologists  leads  to  successfiil  police  work,  the  Board  does  attempt  to  scrutinize  the  Otis  test 
for  its  validity  in  predicting  these  qualities.  Unfortunately  the  evidence  the  Board  relies  on  is  the 
practices  of  other  police  forces,  and  meta-analysis  done  by  the  respondent's  expert.  There  is  no 
demonstration  of  situational  validity  for  the  Sudbury  police  force,  nor  mention  of  a  specific  job 
analysis  for  the  position  Mr.  Persad  sought.  The  problems  of  meta-analysis,  that  is,  generalizing 
about  universal  job  validity  by  averaging  studies,  are  discussed  in  the  section  above.  Its 
acceptance  here  as  proof  of  validity  in  a  disputed  situation  is  alarming,  in  that  it  does  away  with 
much  of  the  defendant's  burden  to  show  the  testing  of  significant  value  in  a  particular  work 
situation,  as  was  requu'ed  in  Action  Travail.  The  Board  cites  industrial  psychologists'  increasing 
acceptance  of  meta-analysis  as  the  reason  that  judicial  decision-makers  might  start  to  accept  it  as 
well.  As  described  above,  accepting  professional  practices  which  favor  employers,  the  main 
clients  of  industrial  psychologists,  is  a  dubious  approach  when  the  studies  involved  are  being 
relied  upon  as  neutral  and  authoritative.  As  akeady  recommended,  it  is  our  view  that  universal 
validity  studies  be  deemed  inadequate  for  use  by  employers  seeking  to  defend  discriminatory 
testing  practices,  and  that  situational  validity  studies  be  required. 

Further,  there  is  some  indication  m  the  Board's  decision  that  they  misunderstood  and 
dismissed  an  important  critic  of  meta-analysis.  Because  of  the  complexity  of  much  of  the 
literature  and  the  requirement  of  some  psychometric  sophistication  in  order  to  understand  testing 
commentary,  it  is  unrealistic  to  expect  courts  and  tribunals  to  be  able  to  evaluate  such  evidence 
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426  U.S.  229  (1976). 

See  Haney,  supra,  c.  1,  n.  7,  at  85.  He  also  notes  at  34: 

In  Washington  v.  Davis  the  Supreme  Court  based  its  finding  on  a  validation  study  that  used  only  training 
school  performance  as  its  criterion.  Because  training  school  and  job  performance  may  or  may  not  be 
related,  the  Court  erred  if  it  intended  to  equate  them.  Indeed,  in  Davis  ,  training  school  performance 
predicted  job  performance  only  for  white  police  officers,  not  for  blacks. 

'^^     S'wpran.  158,atD/341. 
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thoroughly.  In  an  article  submitted  by  the  Commission  as  evidence,  Mark  Kelman  of  Stanford 
University  attacks  meta-analysis  and  explores  the  idea  that  even  if  screening  tests  are 
"unbiased,"  their  use  is  nevertheless  illegitimately  discriminatory'  .  To  explore  mathematically 
some  of  the  interrelations  between  productivity,  test  scores  and  discrimination,  Kelman  reduces 
his  hypothetical  situation  to  one  in  which  the  alternative  to  test  screening  is  lottery  hiring.  He  is 
not  suggesting  that  lottery  hiring  is  the  proper  real-world  alternative  to  test  screening  and  he 
points  out  that  its  use  in  his  hypothetical  is  merely  a  simplifying  normative  assumption.  The 
Board,  however,  in  an  obviously  cursory  reading  of  this  section  of  the  article,  makes  the 
following  comment  in  considering  what  other  techniques  for  screening  could  be  used:  "It  is  not 
suggested  by  the  Commission  that  a  lottery  system  be  used  (but  see  Kehnan..who  without 
specific  reference  to  police  officers  sees  lotteries  as  the  alternative  to  testing)." 

Having  accepted  the  predictive  value  of  the  Otis  test  for  the  Sudbury  Force,  the  Board 
goes  on  to  consider  the  Force's  use  of  the  test  scores.  The  Sudbury  Force,  rather  than  ranking 
applicants,  simply  used  a  mid-range  cut-off  score.  The  Board  accepts  this  approach  based  on  the 
recommendation  of  an  article  in  the  Canadian  Police  College  Journal,  suggesting  that  screening 
procedures  should  yield  three  candidates  for  every  one  position.  Because  the  test  administered 
in  Sudbury  at  the  time  of  Mr.  Persad's  application  yielded  24  candidates  for  five  positions,  a 
number  higher  than  that  recommended,  the  Board  found  the  cut-off  not  unreasonable.'  The 
Board  does  not  reveal  in  its  decision  consideration  of  any  of  the  issues  surrounding  the  use  of 
cut-off  scores.  For  example,  because  scores  tend  to  clump  at  mid-range,  different  mid-range 
scores  tend  to  exaggerate  any  real  world  differences.  When  a  cut-off  score  is  chosen  in  the  mid- 
range,  it  may  unfairly  eliminate  those  whose  slightly  lower  scores  have  little  or  no  statistical 
correlation  to  lower  job  performance.  Another  effect  of  using  a  cut-off  is  to  make  the  value  of 
each  test  item  much  more  significant,  an  undesirable  result  from  the  viewpoint  of  statistical 
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validity.  Another  testing  concept  that  is  of  importance  in  the  consideration  of  cut-off  scores  is 
the  test's  statistical  reliability.  For  example,  if  a  test  had  a  standard  of  error  measurement  of  plus 
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or  minus  10,  a  score  of  98  could  represent  an  "actual"  score  of  88  or  108.  No  evidence  of  the 
Otis  test's  standard  error  of  measurement  is  discussed  in  the  decision.  The  American 
Psychological  Association  Standards  recognize  potential  problems  with  cut-offs,  and 
recommend  that  a  clear  explanation  be  given  of  any  cut-off  score  used  for  personnel  decisions, 
and  that  further  they  should  not  be  set  solely  based  on  recommendations  in  the  test  manual. 
The  Board  here  seems  to  accept  Sudbury's  cut-off  score  usage  based  on  a  less  than  rigorous 
inquiry  that  ignores  the  basic  statistical  realities  of  standardized  testing.  It  is  recommended 
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See  Kelman,  supra,  c.  1,  n.  7. 

Coutts,  "Police  Hiring  and  Promotion:  Methods  and  Outcomes"  (1990)  14  Can.  Police  College  J.  98  at  1 17. 

It  seems  inconsistent  for  the  Board  to  reject  evidence  of  discrimination  by  the  test  on  the  basis  of  too  small  a 
statistical  sample,  while  accepting  the  usage  of  cut  off  scores  and  the  number  of  passing  candidates  yielded,  based 
on  the  same  size  sample. 

See  Ballew,  supra,  c.  1,  n.  7,  at  235. 

Ibid.,  at  236. 

See  American  Psychological  Ass'n,  Standards  for  Educational  and  Psychological  Testing  (1985),  at  62. 
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that:  in  addition  to  showing  a  test's  validity  as  part  of  establishing  a  discriminatory  test's 
reasonableness,  employers  be  explicitly  required  to  show  that  the  use  they  make  of 
resulting  test  scores  is  reasonable  and  bona  fide. 

Although  the  Board  was  not  technically  required  to  do  so,  much  of  the  decision  is  given  to 
exploring  the  validity  of  the  Otis  test  and  cognitive  ability  tests  in  general.  Havmg  gone  this  far, 
however,  the  Board  does  not  equally  examine  exactly  what  level  of  importance  the  quality  tested 
for  has  with  respect  to  economic  efficiency  or  safety.  This  question  determines  whether  the  use 
of  a  valid  test  that  discriminates  is  reasonable.  Nor  does  it  consider  at  any  length  the  reasonable 
steps  an  employer  might  take  to  accommodate  alleged  discrimination  arising  from  the  test.  After 
calling  attention  erroneously  to  the  lottery  suggestion,  the  Board  dismisses  the  Commission's 
suggestion  that  a  content  validated  test  be  used  that  sampled  actual  police  work.  The  Board 
rejects  this  notion: 

There  was  much  discussion  by  the  Commission's  expert...  about  a[n  alternative]  test... [which]  relates 
to  what  police  actually  do  on  the  job.  The  concept  looks  attractive  but  it  has  its  own  biases,  and 
might  well  be  unfair  to  minority  candidates  because  it  gives  a  decided  advantage  to  children  of 
police  officers  who  tend  to  know  better  than  other  candidates  what  police  actually  do.  Very  few 
parents  or  relatives  of  visible  minority  candidates  are  now  on  Canadian  police  forces.  The 
examination,  for  example,  includes  "police  jargon."  Although  a  vocabulary  list  is  given  in  advance, 
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this  may  not  overcome  the  possible  disadvantage  to  minority  candidates. 

It  is  surprising  that  the  Board  is  so  sensitive  to  speculation  about  possible  disadvantage  to 
minorities  in  the  test  raised  by  the  Commission  as  an  alternative,  when  it  has  akeady  reftised  to 
acknowledge  the  historical  disparate  impact  on  minorities  of  general  ability  tests,  documented  m 
articles  submitted  by  the  Commission.  The  Board  also  seems  confused  about  this  last  stage  of 
analysis  regarding  alternatives  and  reasonable  steps  to  accommodate;  the  burden  of  showing  this 
is  still  on  the  defendant  as  part  of  proving  the  job  requirement  is  reasonable  and  bona  fide. 
While  m  the  Sabbath  Day  cases,  courts  have  suggested  that  complainants  may  have  to  be  willing 
to  accept  steps  that  do  not  completely  accommodate  their  needs,  there  has  been  no  suggestion 
from  the  Supreme  Court  that  complainants  must  provide  alternatives  to  testing.  This  approach 
is  in  fact  explicitly  rejected  in  Renaud,  where  the  Supreme  Court  discusses  the  responsibilities  of 
the  complainant  as  facilitating  the  implementation  of  proposals  from  the  employer  (discussed 
above). 
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Supra  n.  158,atD/343. 

A  requirement  that,  after  the  employer  shows  greater  efficiency  or  safety  due  to  employment  testing,  a 
complainant  must  offer  alternative  selection  devices  has  been  inferred  from  the  discussion  of  appropriate  legal 
analysis  in  Malik: 

Once  the  Complainant  has  established  the  disproportionate  impact  on  his  group  of  a  seemingly  neutral 
requirement,  the  burden  shifts  to  the  employer  to  show  that  the  offending  test  or  criterion  is  a  business 
necessity.  The  employer  must  show  that  certain  employee  traits  are  necessary  for,  say,  greater  efficiency  or 
safety  and  also  that  the  impugned  practice  or  criterion  is  actually  successftil  in  measuring  or  predicting 
these  qualities.  If  the  employer  succeeds  at  that,  then  the  employee  may  still  show  tliat  other  selection 
devices  without  similar  discriminatory  effect  would  also  serve  the  employer's  legitimate  business  interests, 
[at  D/376]. 
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Finally,  the  Board's  basic  understanding  of  systemic  discrimination  is  cast  into  doubt  by  a 
number  of  elements  and  statements  in  the  decision.  There  is  the  acceptance  of  the  1923  test, 
discussed  previously.  There  is  the  dismissal  of  the  alternative  test  suggested  by  the  Commission 
in  a  somewhat  patronizing  manner.  Further,  there  is  the  unwillingness  of  the  Board  to  take 
notice  of  thirty  years  of  research  that  overwhehningly  indicates  that  minorities  and  women  do 
not  do  as  well  as  male  members  of  the  dominant  group  in  society  on  standardized  tests  of 
various  sorts.  The  Board  simply  dismisses  the  evidence  specifically  brought  forward  by  the 
Commission  in  this  respect  by  stating  that:  "Evidence  showing  lower  scores  for  blacks  than 
whites  in  the  United  States  may  well  be  attributable  to  socio-economic  and  educational  factors. 
In  any  event,  the  findings  may  not  be  transferable  to  Canada  for  blacks  or  other  visible  minority 
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groups,  including  East  Indians."  The  dismissal  of  evidence  of  adverse  impact  discrimination 
in  testing  simply  because  it  is  American  is  disquieting,  especially  since  American  authorities 
embracing  testing  had  been  readily  accepted  by  the  Board  in  this  case.  Little  Canadian  research 
even  exists  for  complainants  to  draw  upon. 

The  Board's  comment  on  socio-economic  factors  also  shows  just  how  difficult  it  is  to 
undo  institutional  racism  if  standardized  testing  is  used  in  employment.  Scoring  on  these  tests 
does  indeed  correlate  with  education  and  income  levels,  as  well  as  racial  group.  However,  as 
discussed  in  the  previous  section  on  validation  techniques,  there  are  serious  questions  as  to 
whether  cognitive  ability  is  actually  measured  by  these  tests,  and  to  what  extent  the  qualities  that 
these  tests  measure  are  really  of  importance  to  safety  or  productivity  in  various  situations. 
Where  such  questions  exist  about  testing,  the  legislatively  and  constitutionally  enshrined  goal  of 
having  a  society  fi-ee  from  discrimination  must  take  precedence  over  a  vague  idea  that  the 
qualities  rewarded  by  our  educational  system  (often  mainly  test-taking  ability!)  are  necessary  for 
all  workers  to  possess  in  order  for  business  to  run  efficiently.  TTiey  are  important  in  ensuring 
that  managers  and  supervisors  hire  workers  culturally  similar  to  themselves.  The  tendency  to 
hire  people  who  think  and  act  like  we  do  can  be  hard  to  resist. 

The  Board's  dismissive  attitude  toward  American  evidence  of  adverse  impact  reflects  the 
belief  that  equal  opportunity  should  be  dealt  with  through  better  education  for  minorities,  rather 
than  by  removing  structural  barriers  to  employment.  It  is  far  too  easy  to  gloss  over  the  problems 
of  systemic  discrimination  and  to  underestimate  the  extent  to  which  it  exists  in  Canadian  society. 
The  Board  in  Persad  seems  to  take  the  narrow  view  that  equal  treatment  is  the  norm  where 
educational  levels  are  similar.  One  could  more  accurately  assume  that  systemic  discrimination  is 
the  norm  in  Canadian  society,  throughout  employment  and  education,  and  that  there  are  only 
occasional  lapses  into  fair  and  equal  treatment.  If  this  problem  is  described  in  this  broader  way  it 
becomes  clear  that  there  must  be  significant  institutional  and  structural  changes. 

There  is  also  a  hint  in  the  Persad  decision  that  discrimination  is  someone  else's  problem. 
There  is  some  indication  that  the  Board  did  not  regard  Canada  as  having  a  significant  race 
problem,  as  in  the  United  States.  There  is  an  implicit  assumption  that  those  "American" 
problems  do  not  apply  to  Canada.  If  you  ask  most  members  of  Canadian  disadvantaged 
communities,  they  would  likely  express  a  different  view.  One  of  the  unfortunate  features  of 
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systemic  discrimination  is  that  it  is  pervasive  and  to  varying  degrees  infects  all  aspects  of 
Canadian  society.  If  the  Board  adopted  this  view,  it  might  have  been  more  open  to  the  claims  of 
the  complainant  in  Persad. 

5.      BACKDOOR  OF  THE  CODEx  SECTION  23(2) 

Another  section  of  relevance  to  testing  issues  is  23(2)  of  the  Ontario  Human  Rights  Code: 

23. — (2)  The  right  under  section  5  to  equal  treatment  with  respect  to  employment  is  infringed 
where  a  form  of  application  for  employment  is  used  or  a  written  or  oral  inquiry  made  of  an  applicant 
that  directly  or  indirectly  classifies  or-  indicates  qualifications  by  a  prohibited  ground  of 
discrimination. 

What  does  this  section  add  to  the  protections  under  the  Codel  It  seems  to  be  saying  that  an 
employer  cannot  ask  a  question  related  to  an  applicant's  membership  in  a  protected  group, 
regardless  of  whether  or  not  actual,  adverse  impact  or  systemic  discrunination  has  been 
established  on  di  prima  facie  basis.  Standardized  test  questions  directly  mdicate  membership  in 
such  a  group  most  commonly  in  personality  tests  that  ask  questions  related  to  physical  or  mental 
condition.  It  seems  that  this  provision  would  render  such  questions  an  infringement.  As  Anne 
Molloy  points  out,  such  an  interpretation  is  consistent  with  the  Ontario  Human  Rights 
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Commission's  policy  on  questions  which  can  be  asked  on  application  forms  .  Further,  the  right 
infringed  would  be  considered  to  be  not  one  of  freedom  from  indirect  (constructive) 
discrimination  (under  s.  1 1)  but  from  direct  discrimination  (under  section  5).  This  would  obviate 
the  need  of  the  complamant  to  show  d,  prima  facie  case  of  adverse  impact,  and  Ihnit  the  defenses 
available  to  the  employer. 

However,  the  only  Ontario  case  to  consider  the  provision  in  the  context  of  personality 
testing  found  the  psychological  test  at  issue  not  to  violate  section  22(2),  the  former,  identical 
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section.  In  Desroches  v.  Midland  (Town),  three  personality  tests  were  impugned  under  22(2), 
but  the  case  turned  on  the  James  W.  Westcott  Screening  Questionnaire  AB.  The  candidate 
ranked  number  1  on  this  test  was  offered  a  position  as  a  traffic  by-law  officer.  Ms.  Desroches, 
despite  her  record  of  effectiveness  as  a  part-time  officer,  did  not  do  as  well  on  the  test  and  so 
was  not  offered  the  position.  She  challenged  the  use  of  the  test  under  section  22(2)  as  classifying 
employees  by  handicap. 

The  Screening  Questionnau-e  was  referred  to  in  expert  testimony  as  producing 
comparative  measures  of  how  people  cope  with  anxiety.  This  was  aheady  shown  in  the  case  to 
be  an  essential  part  of  the  job,  in  dealing  with  irate  members  of  the  public.  The  test  asks 
questions  like: 
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Molloy,  supra  n.   120,  at  26,  citing  "Questions  on  Employment  Application  Forms  and  at  Employment 
Interviews",  published  by  the  Ontario  Human  Rights  Commission. 

(1988),  9  C.H.R.R.  D/4774  (Ont.  Bd.  of  Inquiry). 
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3.  I  am  often  sick  to  my  stomach. 

7.  I  have  very  few  headaches. 

15.  I  frequently  notice  my  hand  shakes  when  I  try  to  do  something 

18.  I  blush  as  often  as  others. 

19.  I  have  diarrhea  once  a  month  or  so. 

24.  My  hands  and  feet  are  usually  warm  enough. 

25.  I  sweat  very  easily  even  on  cool  days. 
29.     I  practically  never  blush. 

32.  I  do  not  often  notice  my  heart  pounding  and  am  seldom  short  of  breath. 

34.  I  feel  hungry  ahnost  all  the  time. 

36.  I  blush  no  more  often  than  others. 

39.  I  have  a  great  deal  of  stomach  trouble. 

43.  My  sleep  is  restless  and  disturbed. 

It  is  easy  to  see  how  the  test  scores  of  those  with  conditions  such  as  Parkinson's  disease, 
ileitis,  cardiac  arrhythmias  or  migraine  would  be  negatively  affected,  while  having  no  relation  to 
on-the-job  anxiety.  Nevertheless,  the  Board  in  Desroches  found  that  none  of  these  questions 
classified  or  indicated  qualifications  by  handicap.  The  Board  seemed  impressed  that  the  test  was 
not  interpreted  by  reference  to  specific  true  or  false  answers  to  particular  questions,  but  rather 
that  "[t]wo  scales  are  produced  from  the  Screening  Questionnaire  [and]  these  scales  are 
compared  to  each  other,  and  it  is  the  relationship  of  the  A  and  B  scales  which  is  used  in 
interpreting  the  test  results."  With  respect,  it  is  unclear  how  raw  scores  turned  into  scales  are 
any  less  classifying,  (particularly  indirectly  as  specifically  contraindicated  in  then  22(2)),  than 
use  of  the  raw  scores  alone.  As  Anne  Molloy  comments,  the  conclusions  in  this  decision  seem  to 
have  been  reached  without  much  real  examination  of  the  issues,  or  even  appreciation  for  what 
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the  issues  are.  While  highlighted  in  legal  testing  literature  to  date  as  being  one  of  the  few 
cases  in  Ontario  to  deal  with  testing,  the  decision  is  probably  fated  to  become  more  obscure  as 
fiirther,  more  thoughtful  decisions  are  rendered. 

The  meaning  of  "indirectly  classifies"  as  used  in  section  23(2)  is  unclear.  It  implies  that 
questions  in  the  example  above  "indirectly"  classify  someone  as  having  a  "handicap"  while  not 
overtly  asking  if  they  do.  How  subtle  may  this  indirect  classification  be  and  still  be  caught  by  the 
section?  For  example,  would  tests  that  through  their  cultural  bias  identify  test  takers  as  not 
belonging  to  the  dominant  cultural  group  be  caught  by  this  section?  It  remains  for  the  courts  to 
clarify  this  point. 

Section  23(2)  applies  only  to  protected  grounds.  If  this  is  read  narrowly  to  exclude  for 
example,  instances  of  intersectionality  (Black  women,  for  example),  or  challenges  based  on 
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characteristics  which  are  only  prevalent  to  a  certain  extent  within  a  group,  it  will  be  useful  only 
to  those  seeking  to  challenge  standardized  tests  on  the  basis  of  "handicap."  If,  however,  it  could 
be  used  to  challenge,  say,  English  fluency  tests  on  the  basis  that  they  indirectly  classify  a 
majority  of  those  whose  place  of  origin  is  not  an  English-speaking  area,  it  may  be  of  some  use  to 
others.  This  is  especially  true  if  the  section  is  indeed  taken  to  mean  that  no  prima  facie  statistical 
evidence  of  adverse  impact  must  be  shown,  as  opposed  to  the  requirement  under  section  5  of  the 
Code. 

6.      PERSONALITY  AND  INTEGRITY  TESTS:  SPECIAL  CASES 

In  1990  an  estimated  5,000  to  6,000  U.S.  businesses  used  integrity  or  personality  tests  to 
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screen  and  select  job  applicants  for  non-managerial  positions.  It  is  unclear  how  many 
Canadian  businesses  use  them,  but  it  is  probably  safe  to  assume  that  they  are  on  the  rise  as 
employer  concerns  rise  about  inventory  shrinkage,  absenteeism  and  other  loss-related  issues.  In 
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the  U.S.  interest  in  these  tests  rose  after  limitations  were  imposed  on  the  use  of  polygraphs.  A 
similar  rise  may  have  taken  place  in  Ontario  after  passage  of  the  provisions  outlawing  their  use 
by  employers  in  the  Employment  Standards  Act. 

There  are  three  basic  types  of  integrity  test:  overt  integrity  tests,  personality-oriented  tests 
and  multidimensional  assessment  batteries.  Overt  tests  purport  to  measure  applicants'  attitudes 
toward  counterproductive  behaviors  by  asking  direct  questions.  They  also  ordinarily  contain 

185 

admission  questions  about  past  theft  or  other  illegal  activities  .  Personality-oriented  tests  do 
not  appear  to  ask  questions  that  bear  directly  on  integrity,  and  are  designed  not  as  predictors  of 
honesty  per  se  but  of  a  whole  range  of  productivity-related  constructs:  "wayward  impulse," 
"employee  deviance"  and  "organizational  delinquency.  "  These  "personality-based  measures" 
or  "veiled-purpose  tests"  may  not  contain  obvious  references  to  theft  or  other  specific 
counterproductive  behaviours,  but  are  purported  to  be  based  on  meaningful  underlying 
constructs  and  to  yield  results  that  are  meaningful  to  psychologists  and  psychometricians. 
Examples  of  such  questions  are  "How  often  do  you  blush?"  (a  question  only  suitable  for  fair- 
skinned  applicants!),  "Do  you  make  your  bed?"  and  "How  often  are  you  embarrassed?"  Typical 
true-false  questions  include  "You  are  more  sensible  than  adventurous,"  "You  work  hard  and 
steady  at  whatever  you  undertake,"  "You  love  to  take  chances"  and  "You  would  never  talk  back 
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to  a  boss  or  a  teacher."     Integrity  tests  of  the  third  type,  multidimensional  assessment  batteries, 
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U.S.  Congress,  Office  of  Technology  Assessment,  The  Use  of  Integrity  Tests  for  Pre-Employment  Screening, 
OTA-SET-442  (Washington,  D.C.:  U.S.  Government  Printing  Office,  September  1990),  at  1. 

Ibid.,dX'i. 

R.S.O.  1980,  c.  137,  s.  39(b)  as  amended. 

See  P.  Sackett,  L.R.  Burris,  C.  Callahan,  "Integrity  Testing  for  Personnel  Selection:  An  Update"  (1989)  42 
Personnel  Psychology  491. 
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typically  measure  for  various  qualities,  including  characteristics  like  extroversion.  They  may 
also  include  test  scales  that  relate  to  illicit  drug  use,  accidents,  wastage  and  turnover  rates. *^^ 

Employers  that  use  them  argue  that  integrity  tests  are  effective  in  reducing  the  proportion 
of  new  employees  that  are  likely  to  commit  theft  or  be  counterproductive.  Others  argue  that  they 
work  poorly  if  at  all.  Most  researchers  agree  that  the  individual  studies  conducted  to  date  could 
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be  improved.  There  is  also  disagreement  regarding  the  existing  body  of  evidence  as  to  their 
effectiveness:  critics  challenge  the  underlying  concept  of  integrity  testing,  arguing  that  what  the 
tests  actually  measure  are  attitudes  towards  theft  or  self-reported  illicit  activities,  and  are  not 
probative  of  future  honesty  or  dishonesty.  Most  research  on  integrity  tests  has  been  conducted 
at  the  behest  of  test  manufacturers,  and  results  have  not  been  affirmed  by  independent 
researchers. 

The  Office  of  Technology  Assessment,  while  fmding  that  research  has  not  produced  data 
that  defmitively  supports  or  discredits  the  ability  of  integrity  tests  to  predict  dishonest  behaviour, 
points  out  several  methodological  problems  with  controlling  experiments  related  to  answering 
this  question.  Since  "dishonesty"  may  include  a  broad  range  of  behaviours,  it  is  difficult  to 
defme  accurately,  and  thus  measure.  Further,  since  theft  and  other  counterproductive  behaviours 
are  largely  hidden  activities,  it  is  hard  to  validate  the  predictions  based  on  actual  employee 
behaviour  after  hiring.  There  is  also  disagreement  among  psychologists  as  to  whether  "integrity" 
is  an  individual  trait  or  something  determined  by  particular  situations,  such  as  the  management 
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approach  at  particular  workplaces. 

Another  concern  is  with  the  scoring  of  tests  and  the  use  and  reporting  of  results.  Critics  of 
integrity  testing  are  concerned  that  test  results  presented  in  terms  of  simple  either/or 
breakdowns,  such  as  "recommend/not  acceptable,"  are  used  to  rate  applicants  fi*om  highest  to 
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See  U.S.  Office  of  Technology  Assessment,  supra  n.  1 82,  at  27A. 
The  U.S.  Office  of  Technology  Assessment  wrote  in  1990,  for  example: 

Given  the  paucity  of  independent  confirmation  of  research  results,  problems  identified  in  published 
reviews  and  in  OTA's  review  of  a  sample  of  validity  studies,  and  unresolved  problems  relating  to  the 
definition  and  measurement  of  the  underlying  psychological  constructs,  OTA  finds  that  the  existing 
research  is  insufficient  as  a  basis  for  supporting  the  assertion  that  these  tests  can  reliably  predict  dishonest 
behaviour  in  the  workplace. 

Ibid.,  2m  \Q. 

A  1984  analysis  of  data  supplied  by  honesty  test  manufacturers  reported  that  only  10  of  the  24  test  developers 
provided  information  that  would  help  evaluate  reliability  or  validity,  and  that  only  two  tests  had  been  subject  to 
validity  studies  that  had  been  reported  in  industry  literature:  P.  Sackett  and  M.  Harris,  "Honesty  Testing  for 
Personnel  Selection:  A  Review  and  Critique"  (1984)  37  Personnel  Psychology  221.  An  updated  version  of  this 
study  indicated  that  a  somewhat  stronger  case  for  validity  could  now  be  made:  See  Sackett,  supra  n.  377. 

Riley,  supra,  c.  1,  n.  2,  at  108. 

U.S.  Office  of  Technology  Assessment,  supra  n.  182,  at  8. 

Ibid.,  ^i\2-n. 
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lowest  scorer.  Tests  are  marketed  in  large  part  to  companies  lacking  the  psychological  and 
statistical  training  to  interpret  more  sophisticated  results  than  the  simple  "recommended/not 
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recommended"  designation. 

The  overall  failure  rate  of  integrity  test  takers  varies  widely  according  to  available 
research,  with  proportions  ranging  from  30  %  to  60%.  This  means  that  a  great  number  of  people 
will  be  stigmatized  after  taking  these  tests.  Being  identified  as  "at  risk"  to  commit  dishonest  acts 
is  a  more  burdensome  stigma  than  many  others.  These  tests  are  marketed  with  literature 
claiming  that  they  are  experimentally  proven,  making  it  more  difficult  for  individuals  to  prove 
that  misclassification  has  occurred.  Assuming  even  a  modest  error  rate,  widespread  use  of 
integrity  testing  could  deny  opportunities  to  many  individuals.  (According  to  the  Office  of 
Technology  Assessment's  1990  report,  misclassification  rates  varied  between  18%  and  63%, 
with  73%  to  97%  of  those  failing  the  test  not  actually  stealing  from  employers.  As  the  report 
points  out,  if  the  tests  are  reliable  (that  is  individuals  score  consistently  on  repeat  tests)  as  tests 
should  be,  then  a  class  of  false-positives  will  be  created  that  will  be  systemically  denied 
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employment.  All  standardized  tests  can  result  in  erroneous  inferences  about  individual  test 
takers.  Integrity  test  proponents  argue  that  compared  to  other  screening  solutions,  the  tests  result 
in  relatively  fewer  errors.  Critics  point  out  that  there  is  insufficient  research  data  upon  which  to 
make  credible  comparisons  of  the  errors  resulting  from  the  use  of  various  hiring  procedures.  In 
addition,  they  argue  that  erroneous  test  inferences  could  result  in  the  denial  of  employment  to 
large  numbers  of  honest  persons,  which  violates  social,  ethical  and  legal  principles. 

There  has  recently  been  increased  concern  over  "negligent  hiring"  lawsuits  in  the  United 
States,  in  which  plaintiffs  seek  damages  for  losses  attributed  to  employers'  hiring  of  dangerous 
or  incompetent  employees.  Employers  might  wish  to  use  integrity  testing  as  means  of  protection 
against  these  suits,  as  they  could  be  evidence  of  conscientious  pre-employment  screening.  The 
fact  that  the  tests  are  not  intended  as  predictors  of  violent  or  hazardous  behaviours  makes  their 
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useftilness  in  this  regard  questionable.  Nevertheless,  such  psychological  testing  is  increasingly 
used  by  police  forces  as  predictors  of  violent  behaviour.  This  is  perhaps  in  response  to  cases 
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where  municipalities  have  been  held  liable  for  failure  to  screen  officers  for  violent  tendencies. 
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At  least  five  studies  report  that  there  is  no  basis  to  support  the  most  commonly  used 
multidimensional  assessment  battery  as  a  predictor  of  violent  police  behaviour 
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The  largely  American  integrity  test  publishers  rely  on  their  research  to  argue  that  the  tests 
do  not  result  in  adverse  impact,  but  critics  challenge  both  the  quality  of  their  research  and  their 
definition  of  "adverse  impact."  According  to  available  research,  the  integrity  tests,  for  example, 
do  not  violate  the  "four-fifths  rule";  that  is,  that  hiring  for  a  minority  group  that  is  less  than  80% 
of  the  rate  for  the  majority  will  be  regarded  as  an  adverse  impact.  There  is  debate  however,  on 
the  validity  of  the  research  owing  to  the  lack  of  independent  replication  and  the  failure  to  gather 
adverse  impact  data  in  the  employment  setting,  and  on  the  appropriateness  of  the  "four-fifths 
rule"  in  making  judgments  of  discrimination. 

It  is  unclear  whether  integrity  tests  have  been  analyzed  for  adverse  impact  on  people  with 
disabilities,  or  for  their  identifying  of  persons  with  disabilities  and  resulting  direct 
discrimination.  This  could  be  a  major  area  of  discrimination,  as  illustrated  by  the  Desroches 
case,  discussed  above. 

It  is  easy  to  see  how  integrity  tests  (whatever  their  validity  and  value)  could  have  a 
disparate   impact   on   particular  cultural   groups   yet   little   research   information   has   been 
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gathered.  In  some  aboriginal  societies,  for  example,  there  is  a  more  communal  view  of  the 
ownership  and  use  of  property  and  this  can  lead  to  a  different  view  as  to  what  constitutes  theft. 
For  example,  an  aboriginal  person  might  think  it  was  quite  appropriate  to  use  a  pen  from 
someone  else's  desk  that  was  not  being  used  at  the  time.  This  might  be  considered  as  theft  in  the 
workplace  when  presented  as  a  hypothetical  integrity  test  question.  There  is  no  doubt  that  many 
other  aspects  of  such  tests  are  based  on  cultural  assumptions. 

It  is  recommended  that:  integrity  and  personality  tests  be  subject  to  central  data 
gathering  on  their  use  and  validation.  It  is  further  recommended  that  these  tests  be 
systematically  reviewed  by  an  independent  body  for  cultural  bias  and  for  adverse  effect  on 
people  with  disabilities. 

7.       A  CENTRAL  INDEPENDENT  BODY  FOR  THE  EVALUATION  OF  TESTS  FOR 
USE  IN  EMPLOYMENT 

From  the  discussions  above,  it  is  easy  to  see  that  thorough  evaluation  of  tests  for  use  in 
employment  is  beyond  the  powers  of  most  boards  and  courts.  First,  the  problems  facing  human 
rights  commissions  and  boards  in  addressing  adverse  impact  and  systemic  discrimination  of  any 
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See  discussion  on  police  personality  testing  and  its  methodological  problems  in  Michelle  Travis,  "Psychological 
Health  Tests  for  Violence-Prone  Police  Officers:  Objectives,  Shortcomings  and  Alternatives"  (1994)  46  Stanford 
Law  Rev.  1717. 

/^/V/.,  at  1768. 

See  Moskowitz,  Suh  &  Foumier,  "Personality  testing,  cultural  and  ethnic  minorities  and  personal  selection" 
(1996)  (unpublished  manuscript:  McGill  University)  for  further  discussion. 
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sort  are  great,  as  described  in  Chapter  1.  These  growing  pains  are  further  compHcated  by  the 
technical  and  psychometric  arguments  surrounding  testing,  which  are  often  overwhehning  to  the 
lay  person,  including  human  rights  decision-makers. 

It  is  our  view  that  there  is  an  important  gap  in  the  monitoring  and  evaluation  of  tests,  for 
both  general  and  litigation  purposes.  That  is  the  absence  of  an  independent  body  that  is 
sophisticated  in  its  knowledge  of  human  rights  issues,  with  no  financial  or  professional  interest 
in  testing,  to  gather  and  evaluate  tests'  validity,  reliability  and  use  in  the  employment  context. 

Further,  it  is  impossible  to  rely  on  the  Canadian  Psychological  Association  and  its  testing 
guidelines  for  this  purpose.  The  association  has  neither  the  resources  nor  the  motivation  to  act  as 
a  data  clearinghouse  and  evaluator  of  employment  tests.  Examining  its  Guidelines  for 
Educational  and  Psychological  Testing^^^  problems  with  using  them  in  the  human  rights 
context  become  apparent.  They  are  based  closely  on  American  Psychological  Association 
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Standards  and  share  with  them  the  following  problems: 

(1)  The  Guidelines  generally  are  not  designed  for  use  solely  in  the  employment  setting, 
and  so  do  not  address  and  resolve  many  important  employment  discrimination 
issues."^^"^  They  also  include  provisions  which  are  not  necessarily  appropriate  in  the 
employment  context. 

(2)  The  Canadian  Psychological  Association  Guidelines  reflect  a  constant  presumption 

205 

in  favor  of  some  sort  of  psychological  testing.      They  fail  to  countenance  the 
possibility  that  some  tests  may  be  too  undependable  or  discriminatory  to  be  used. 

(3)  The  Guidelines  are  not  effectively  standards  in  any  case,  but  are  described  by  the 
Association  as  providing  a  "fi-ame  of  reference"  for  the  evaluation  of  tests.  They  are 
vague  and  the  Association  does  not  view  them  from  any  practical  enforcement 
standpoint. 
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Supra  n.  168. 

These  problems  are  discussed  and  summarized  in  the  American  context  by  Haney,  supra,  c.  1,  n.  7,  at  70-73. 

Although  the  Guidelines  do  contain  a  short,  separate  section  of  guidelines  designed  for  use  in  the  employment 
context,  it  deals  mostly  with  content  validation.  As  described  in  Chapter  1  of  this  report,  content  validation  is  of 
less  concern  and  is  less  controversial  than  either  criterion  or  construct  based  validation,  in  terms  of  discriminatory 
effects  and  overall  validity. 

For  example,  at  page  57  the  Guidelines  state,  without  reference,  that  "[ajmong  available  alternatives,  tests  are  the 
most  valid  and  the  least  discriminatory  personnel  decision  aids  available." 

For  example,  the  Association  states  at  page  2  of  the  Guidelines: 

The  purpose  of  these  Guidelines  is  to  provide  criteria  for  the  evaluation  of  tests,  testing  practices,  and  the 
effects  of  test  use.  The  evaluation  of  the  appropriateness  of  a  test  or  application  depends  on  professional 
judgment.  The  Guidelines  can  provide  a  frame  of  reference  to  assure  that  relevant  issues  arc  addressed.  Tl^e 
Guidelines  do  not  attempt  to  assign  precise  responsibility  for  the  satisfaction  of  individual  guidelines.  To 
do  so  would  be  difficult,  especially  since  much  work  in  testing  is  done  by  contractual  arrangement. 
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The  Guidelines'  pro-testing  viewpoint  and  lack  of  understanding  of  discrimination  in 
Canada  is  revealed  in  passages  such  as  the  following: 

These  Guidelines  were  prepared  with  flill  awareness  of  the  growing  social  concerns  over  the 
impact  of  testing  on  special  interest  groups  (these  groups  may  differ  in  terms  of  language, 
handicapping  conditions,  sex,  race,  minority  status  and/or  socioeconomic  status).  Because  of  the 
unique  technical  requirements  for  test  construction  and/or  test  use  associated  with  language  and 
handicapping  conditions,  special  chapters... are  devoted  to  these  topics.  Otherwise,  the  position  is 
taken  that  the  guidelines  should  be  applied  with  due  regard  for  special  interest  group  concerns.  It 
should  be  noted,  however,  that  even  well  developed,  well  constructed  tests  may  reveal  performance 
differences  between  special  interest  groups.  The  presence  of  such  differences  alone,  however,  should 
not  negatively  impact  on  the  evaluation  of  a  test.  Such  differences  often  reflect  reality  and  are,  more 
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appropriately,  concerns  of  a  social  and  political  nature  than  of  a  technical,  psychometric  nature. 
[emphasis  added] 

This  is  similar  to  the  Board's  madequate  understanding  of  systemic  discrimination  in 
Persad,  discussed  above.  Standardized  tests  are  regarded  as  reflecting  an  unfortunate  but 
objective  "reality"  about  groups  such  as  blacks  and  women.  There  is  little  understanding  of  the 
structural  barriers  created  by  the  use  of  tests  on  which  women  and  minorities  tend  to  do  more 
poorly  than  white  males.  There  is  no  acknowledgment  of  the  complex  reasons  test  differentials 
may  occur  among  groups. 

A  further  problem  with  the  Guidelines  is  that  they  are  definitely  not  designed  for  the 
litigation  context.  As  akeady  discussed,  their  vagueness  make  them  ahnost  useless  to  a  lay 
person.  The  Guidelines  themselves  recommend  that  each  situation  must  be  evaluated  using 
professional  judgment  (of,  presumably,  an  industrial  psychologist).  This  is  not  much  help  to 
decision-makers.  Further,  there  are  problems  in  relying  on  the  judgment  of  professionals  with  a 
heavy  stake  in  the  acceptance  of  testing. 

The  Guidelines  cannot  hope  to  address  the  evidentiary  needs  of  judicial  decision-makers; 
they  are  drafted  by  psychological  experts,  not  experts  in  law.  For  example,  the  Guidelines  glibly 
accept  "general"  or  "universal"  validity  theories  which  were  gainmg  in  popularity  around  the 
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time  the  Guidelines  were  drafted.  There  is  no  understanding  of  the  unpact  of  this  in  the 
litigation  context.  As  discussed,  requiring  general  validity  studies  as  opposed  to  situational 
validity  studies  to  support  a  discrimmatory  test  as  a  reasonable  and  bona  fide  occupational 
qualification  is  a  much  lighter  burden  on  employers.  The  evidence  of  these  kmds  of  studies. 


However,  all  professional  test  developers,  sponsors,  publishers  and  users  should  make  reasonable  efforts 
to  observe  these  Guidelines  and  to  encourage  others  to  do  so.  [emphasis  added] 

Guideline  6.6,  regarding  the  use  made  of  tests,  shows  the  Guidelines'  typical  vagueness: 

The  test  user  should  be  alert  to  probable  unintended  consequences  of  test  use  and  should  attempt  to 
avoid  actions  that  have  unintended  negative  consequences. 
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Ibid  at  5. 

Ibid,  at  11.  As  discussed  earlier  in  this  report,  general  or  universal  validity  theories  have  since  attracted  more 
controversy  and  criticism.  See,  for  example,  Kelman,  supra,  c.  1,  n.  7,  and  the  discussion  of  the  Persad  case 
above. 
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once  accepted,  is  also  much  more  difficult  for  complainants  to  displace,  virtually  requiring  the 
complainant  to  do  their  own  situational  validity  study.  This  is  a  technical  and  fmancial 
impossibility  for  most. 

It  is  our  view  that  because  of  the  problems  discussed  above,  the  Canadian  Psychological 
Association  and  its  Guidelines  are  inadequate  resources  for  the  evaluation  of  tests  in  the 
employment  and  litigation  context.  It  is  even  more  unreasonable  to  expect  human  rights 
decision-makers,  employers  and  complainants  to  "go  it  alone"  and  try  to  make  sense  out  of 
conflicting  experts'  psychometric  evaluations.  It  is  recommended  that:  a  national 
independent  body  scrutinize  testing  practices  from  the  perspective  of  the  values  embodied 
in  human  rights  legislation  and  the  Charter,  as  well  as  from  the  technical  point  of  view,  for 
the  purposes  of  advising  human  rights  decision-makers,  employers,  complainants  and 
testing  publishers  and  professionals. 

Craig  Haney  has  commented  on  the  need  in  the  United  States  for  an  agency  that  could 
effectively  evaluate  tests  and  monitor  test  publishers,  users  and  psychologists: 

What  is  needed  is  a  national  center  for  test  validation  that  would  carefully  scrutinize  and  certify  tests, 
supervise  the  design  of  predictive  validation  studies,  grant  approval  for  cross-validation  (use  of  tests 
validated  on  slightly  different  jobs  or  populations),  make  appropriately  validated  situational  and 
work-sample  tests  available  to  employers  and  personnel  consultants,  develop  and  impose  the 
appropriate  utility  functions  to  govem  employment  testing  decisions,  and  serve  as  a  clearinghouse 
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for  test  information  by  accumulating,  compiling,  and  evaluating  data  on  employment  tests. 

Besides  serving  as  an  important  resource  for  human  rights  decision-makers  on  a  case  by 
case  basis,  the  existence  of  such  a  body  would  have  several  other  advantages.  Such  an 
independent  agency  would  be  able  to  identify  proactively  tests  that  are  likely  to  cause  human 
rights  problems  in  employment.  The  use  of  such  tests  could  then  be  eliminated  before  causing 
problems  which  are  likely  to  surface  m  litigation.  Central  data  collection  would  also  help  solve 
technical  evaluation  problems  associated  with  small  statistical  samples.  As  Haney  points  out, 
such  an  agency  could  also  establish  real  industry  standards  and  "impose  some  degree  of  quality 
control  on  [validation  and  reliability]  studies  as  they  are  conducted,  mcludmg  the  selection, 
training,  and  supervision  of  persons  who  perform  validation  studies."^^^ 

Without  a  rights-oriented  body  devoted  to  the  critical  evaluation  of  tests  and  testing 
practices,  complainants  in  testing  cases  will  continue  to  be  subject  to  the  confusion  arising  out  of 
battles  of  experts,  and  to  a  wide  variation  in  sophistication  among  human  rights  decision- 
makers. 
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Haney,  supra,  c.  1,  n.  7,  at  74. 
Ibid.,  at  74. 
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8.      PRIVACY    AND    ACCESS    TO    INFORMATION    IN    THE    EMPLOYMENT 
CONTEXT 

Government  employers  must  comply  with  federal  and  Ontario  privacy  legislation, 
discussed  in  Chapter  1 .  Private  employers  that  use  testing  are  subject  to  virtually  no  constraints 
on  the  collection,  use  and  disclosure  of  testing  information.  ^  Employers  are  not  compelled  to 
provide  testees  with  access  to  test  scores  or  other  test  information.  Employers  are  not  even 
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required  to  tell  applicants  they  were  not  hired  because  of  test  results. 

In  the  employment  context,  the  view  that  testing  cannot  be  an  invasion  of  privacy  since 
there  is  consent  is  not  realistic.  The  economic  consequences  of  failing  to  obtain  work  because  of 
a  refusal  to  take  a  test  are  too  serious  for  most  applicants  to  consider  their  consent  anything  other 
than  forced.  Employers  may  argue  that  employment  is  a  privilege,  not  a  right,  and  that 
employees  must  be  willing  to  sacrifice  privacy  to  the  degree  necessary  for  pre-employment 
testing.  In  any  case,  when  the  choice  is  between  submitting  to  an  employer's  test  or  remaining 
unemployed,  it  is  debatable  whether  an  applicant  is  really  giving  free  and  unconstrained  consent. 
According  to  psychologists'  protocols,  as  discussed  in  Chapter  1,  informed  consent  is  a  key 
element  in  avoiding  the  invasion  of  privacy,  yet  in  the  employment  context  it  can  not  be 
considered  valid  for  most  people  who  need  a  job. 

Most  of  the  attention  regarding  employment  testing  and  privacy  has  focused  on  the 
controversial  "integrity"  test.  As  a  screening  tool,  integrity  tests  yield  a  high  number  of  false 
positives;  that  is,  they  mistakenly  indicate  dishonest  propensities  in  honest  people.  If  their  results 
are  as  consistent  as  their  publishers  usually  claim,  then  innocent  people  who  fail  such  a  test  are 
doomed  to  repeated  failures.  Given  the  high  false-positive  rate,  the  lack  of  confidentiality 
protections  for  integrity  test  results  becomes  more  significant.  It  is  quite  possible  that  such 
information  would  become  Salable  to  employers  and  others  interested  in  pools  of  "pre-screened" 
individuals.  One  U.S.  analyst  has  described  the  potential  thus: 

[Ilnformation  companies  could  collect  the  honesty  test  results  of  individuals  who  are  honest  but  who 
nevertheless  demonstrate  a  propensity  for  "failing"  honesty  tests,  and  thereby  render  those 
individuals  virtually  unemployable  by  any  employer  who  uses  the  information  companies.  The 
scenario  becomes  particularly  disturbing  when  one  considers  the  "business  practicality"  of 
employers  sharing  access  to  honesty  test  results  via  large  databases  containing  information  about 
prospective  employees. 

In  fact,  the  potential  for  such  a  working  agreement  among  employers  is  hardly  far-fetched,  and 
the  means  with  which  to  do  so  are  largely  in  place.  In  a  manner  similar  to  the  practices  of  credit 
bureaus,  there  are  pre-employment  information  services  which  "gather,  combine  and  package 
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With  the  exception  of  defamation  actions,  for  which  various  defenses  applicable  to  the  testing  context  would 
apply. 

Indeed,  those  who  use  integrity  tests  are  advised  by  test  publishers  to  avoid  citing  the  test  as  a  reason  for  rejection 
in  order  to  avoid  legal  challenges.  See  references  to  these  practices  in  David  C.  Yamada,  "The  Regulation  of  Pre- 
Employment  Honesty  Testing:  Striking  a  Balance  Between  Self-Regulation  and  Prohibition"  (1993)  39  Wayne 
Law  Review  1549  at  1565. 
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information  form  various  databases  and  produce  easy-to-read,  simple-to-understand  summaries  that 
describe  [job]  applicants'  financial  conditions,  criminal  and  driving  backgrounds,  and  business 
relationships... 
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There  appear  to  be  no  logistical  barriers  to  adding  honesty  results  to  these  data  bases. 

This  could  create  a  class  of  permanently  unemployable  people. 

In  addition  to  these  confidentiality  concerns,  there  is  the  more  basic  question  of  whether 
such  testing  itself  constitutes  an  invasion  of  the  testee's  privacy.  If  it  does,  how  is  Canadian 
society  willing  to  balance  that  against  employers'  interests  in  reducing  losses  caused  by 
dishonest  employees?  Test  publishers  argue  that  integrity  tests  are  less  invasive  than  polygraph 
examinations.  They  further  argue  that  overt  honesty  tests  are  obviously  aimed  at  theft  and 
productivity,  reducing  the  likelihood  that  a  testee  would  answer  a  question  and  unknowingly 
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reveal  information  about  themselves.  Significant  percentages  of  testees,  however,  have 
described  such  tests  as  invasions  of  their  privacy.      When  polygraph  testing  was  virtually 

217 

banned  fi'om  employment  practices  in  Ontario  and  throughout  the  United  States  it  was 
because  of  its  invasive  and  deeply  offensive  nature  and  questionable  validity.  Pen  and  paper 
integrity  tests  have  taken  the  polygraph' s  place  in  the  U.S.,  but  offer  many  of  the  same  afft^onts 
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to  privacy  and  dignity  :  it  is  testing  of  dubious  validity,  involving  questioning  of  a  highly 
personal  nature,  interpreted  with  pseudo-scientific  authority  by  an  unregulated  third  party,  to 
purportedly  reveal  an  individual's  propensity  for  misconduct.  This  is  hardly  a  formula  for 
successful  prediction  and  one  that  is  rife  with  the  potential  for  abuse. 

As  with  all  testing  in  the  employment  context,  there  is  also  a  problem  with  informed 
consent.  In  integrity  testing,  however,  this  goes  beyond  the  coerciveness  inherent  in  the 
employer/applicant  relationship.   For  many  employers,   the   practice   is  to   underplay  the 
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significance  of  the  test,  calling  it  a  questionnaire  that  will  "supplement  their  application."      Job- 
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Ysmada,  ibid  1568-1569. 

See  John  W.  Jones,  et  al.  "Employee  Privacy  Rights  and  Pre-Employment  Honesty  Tests  (1990)  15  Employee 
Rel.LJ.  561,572. 

Ibid 

In  one  study  involving  college  students,  42%  of  test  takers  considered  the  test  an  invasion  of  their  privacy.  (See 
Office  of  Technology  Assessment,  U.S.  Congress,  The  Use  of  Integrity  Testing  for  Pre-Employment  Screening 

(1990)  at  72.)  In  another  study  involving  job  applicants,  82%  reported  no  objections,  but  may  have  been 
concerned  that  reporting  any  objections  could  jeopardize  their  chances  of  being  hired.  (See  Jones,  supra  n.  214 
at  123.) 

In  1988,  Congress  passed  the  Employee  Polygraph  Protection  Act  29  U.S.C.  §§  2001-09  (1990),  prohibiting  most 
employers  from  using  polygraphs  as  a  prescreening  device. 

See  Michael  J.  Metzger,  Dan  Dalton  "Just  Say  No'  to  Integrity  Testing"  (1991)  4  U.  Fla.  J.  of  Law  and  Public 
Pol.  9;  Kurt  Deckei",  "Homesty  Tests  -  A  New  Form  of  Polygraph?"  (1986)  4  Hofstra  Lab.  L.J.  141. 

See  G.A.  Hanson  "To  Catch  A  Thief:  The  Legal  and  Policy  Implications  of  Honesty  Testing  in  the  Workplace" 

(1991)  9  Law  and  Inequality  497  at  526-527. 
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seekers  are  not  told  that  their  propensity  to  lie,  cheat  and  steal  is  about  to  be  decided  through  a 
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brief  multiple  choice  test.  Under  these  circumstances,  it  cannot  be  said  that  informed  consent 
has  been  given. 

As  discussed  in  Chapter  1,  there  is  little  recourse  to  tort  action  for  aggrieved  test  takers. 
Defamation  must  involve  publicity,  and  can  be  defended  by  a  claim  that  the  information  is  true. 
There  is  no  tort  of  privacy  invasion  in  Canada.  Thus  there  are  few  remedial  options. 

In  the  U.S.  privacy  actions  in  the  employment  context  are  more  developed.  There,  an 
employer  may  be  subject  to  a  common  law  invasion  of  privacy  action  if  the  testing  or  its  results 
expose  the  testee  to  suffering,  shame  or  humiliation  by  intrusion  upon  seclusion  or  private  life 
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and  publicity  placing  a  person  in  a  false  light.  In  practical  terms,  however,  employers  have 
available  several  defenses,  including  truth  and  consent.  Furthermore,  actionable  invasions  of 
privacy  by  employers  (not  involving  publicity)  must  involve  an  intrusion  that  is  "highly 
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offensive  to  a  reasonable  person."      Any  personal  information  that  can  be  argued  as  relevant  to 
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the  job  is  unlikely  to  be  protected. 

One  U.S.  court  has  observed  that  the  test  for  invasion  of  privacy  arising  in  the  private 
employment  context  is  "whether  the  substantiality  of  the  intrusion  on  the  employee's 
privacy... outweighs  the  employer's  legitimate  business  interest  in  obtaining... the 
information."  In  the  U.S.,  much  weight  has  been  given  to  the  employer's  desire  to  prevent 
theft.  In  both  cases  where  this  test  has  been  applied  to  written  examinations,  employees  have 
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lost.  In  the  U.S.  as  in  Canada,  testees  can  take  little  advantage  of  common  law  torts  in 
employment  testing  situations. 

It  would  thus  appear  that  there  are  real  and  substantial  threats  to  the  privacy  of  individuals 
in  the  employment  context.  The  extent  to  which  privacy  is  protected  as  a  constitutional  value  has 
not  been  clearly  decided,  as  indicated  in  Chapter  1,  and  the  existing  legislative  protection  is  far 
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A  related  issue  concern's  test  takers  privilege  to  refuse  to  answer  a  given  question.  Hanson  describes  the  problem 
of  withdrawing  consent: 

The  polygraph  was  criticized  as  intrusive  because,  once  connected  to  the  machine,  a  subject  was  denied 
[the  choice  to  refuse  to  answer];  in  effect,  the  subject's  physiologic  response  answers  for  him.  Although  an 
individual  taking  an  integrity  test  retains  volition  and  may  refuse  to  respond  to  a  question,  the  motives  of 
such  action  are  undoubtedly  viewed  as  suspect  by  test  administrators  and  will  probably  result  in  a  lower 
score.  If  an  applicant  is  serious  about  getting  the  job,  it  is  wise  to  answer  all  the  questions.  As  with  a 
polygraph,  no  response  speaks  volumes  in  the  eyes  of  employers.  {Ibid,  at  527,  footnotes  omitted.) 

Restatement  of  Torts  (Second)  B  652  A(2)  (1977). 

Gill  V.  Snow  644.  W.  2d  222  (Tex.  Ct.  App  1 982). 

See  Cort  v.  Bristol  Myers  Co.  385  Mass  300  (1982). 

Bratt  V.  Int  V  Business  Machines  785  F.  2d  352  at  360  (1st  Cir.,  1986). 

See  Heins  v.  Unemployment  Compensation  Board  of  Review  534  A.2d  592  (Pa.  Commw.  Ct.  1987);  Cort  v. 
Bristol  Myers  Co.  431  N.E.2d  908  (Mass.  1982). 
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from  adequate.  Neither  provincial  nor  federal  legislation  provides  any  protection  in  the  private 
sector  and  there  are  many  exceptions  to  the  protection  of  privacy,  even  in  the  public  employer 
context.  Furthermore,  the  Charter,  even  if  broadly  interpreted  to  include  a  right  of  privacy, 
would  only  apply  to  government  employees.  Thus  there  is  a  clear  need  for  law  reform  in  this 
area. 

It  is  recommended  that:  legislative  privacy  protection  be  extended  to  the  private  sector 
employers.  The  legislation  should  provide  that:  the  test  giver  must  tell  proposed  test  takers 
the  publisher's  name  and  the  attributes  the  test  was  assessing;  the  test  taker  must  be 
provided  with  results  in  written  form  within  a  specified  time.  The  existing  legislative 
exceptions  to  the  protection  of  privacy  should  be  reconsidered,  especially  in  light  of 
advances  in  technology. 


CHAPTERS 


EDUCATION 


1.       INTRODUCTION:  TESTING  AND  THE  RIGHT  TO  EDUCATION 

Few  things  are  as  vital  in  modem  Canadian  society  as  an  appropriate  education.  The 
centrahty  of  education  was  emphasized  in  the  following  quote  from  Brown  v.  Board  of 
Education. 

Today,  education  is  perhaps  the  most  important  function  of  state  and  local  governments. 
Compulsory  school  attendance  laws  and  the  great  expenditures  for  education  both  demonstrate  our 
recognition  of  the  importance  of  education  to  our  democratic  society.  It  is  required  in  the 
performance  of  our  most  basic  public  responsibilities,  even  service  in  the  armed  forces.  It's  the  very 
foundation  of  good  citizenship... In  these  days,  it  is  doubtful  that  any  child  may  reasonably  be 
expected  to  succeed  in  life  if  he  is  denied  the  opportunity  of  an  education. 

This  insight  from  the  American  Supreme  Court  was  cited  with  approval  by  Mr.  Justice 
LaForest  in  R.  v.  Jones.  Whether  or  not  the  courts  conclude  that  education  is  a  legal  right  in 
the  traditional  sense,  there  is  little  doubt  that  it  is  a  basic  value  in  our  society  that  will  be 
recognized  and  prized  by  the  courts.  There  are  compelling  arguments  why  education  should 
be  regarded  as  a  ftindamental  right  and  some  of  these  will  be  explored  shortly. 

It  should  also  be  stated  at  the  outset  that  testing  is  an  integral  part  of  the  educational 
system  in  Canada.  There  has  been  little  legal  analysis  of  this  aspect  of  education  but  it  clearly 
exists.  Whether  tests  are  fairly  administered,  whether  there  is  a  need  for  parental  consents, 
and  the  possible  adverse  impact  of  tests  on  various  groups,  are  issues  which  have  received 
little  legal  attention.  Let  us  first  turn  to  the  question  of  whether  there  is  a  right  to  education  in 
Canada. 

The  right  to  education  is  included  m  the  United  Nations  International  Covenant  on 
Economic,  Social  and  Cultural  Rights  (1966)  and  the  International  Declaration  of  the  Rights 
of  the  Child  (\959).  While  Canada  is  bound  by  international  law  to  observe  these  declarations 
they  have  no  automatic  legal  impact  in  Canada.  However,  they  certainly  can  be  used  as 
guidelines  to  interpreting  relevant  Canadian  law. 


'        347  U.S.  483  (1954)  at  493. 


^        [1986]2S.C.R.284at297. 

MacKay,  W.,  Education  Law  in  Canada  (Toronto:  Emond-Montgomery,  1984),  at  Chap.  3. 
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The  Supreme  Court  of  Canada  has  not  ruled  on  whether  the  Charter  contams  an  implicit 
right  to  education.  Although  it  has  been  the  subject  of  academic  debate,  it  is  the  view  of  this 
report  that  there  is  a  constitutional  right  to  education  implicit  in  the  Charter.  The  key  section 
for  the  purposes  of  this  argument  is  section  7  of  the  Charter,  which  states: 

Everyone  has  the  right  to  life,  Hberty  and  security  of  the  person  and  the  right  not  to  be  deprived 
thereof  except  in  accord  with  the  principles  of  fundamental  justice. 

Without  a  right  to  education  there  is  no  right  to  quality  life,  liberty,  or  security  of  the 
person.  Since  other  sections  of  the  Charter  expressly  recognize  rights  to  denominational 
education  and  education  in  one's  minority  language,  it  would  seem  strange  to  deny  a  more 
general  right  to  education  in  the  Charter.  Furthermore,  a  right  to  education  is  a  prerequisite  to 
an  effective  exercise  of  other  Charter  rights  such  as  the  right  to  free  expression  and  the  right 
to  vote.  The  Charter  is  a  modem  document  and  modem  human  rights  theory  argues  for  the 
inclusion  of  a  right  to  education  on  any  list  of  "basic"  rights.^ 

There  are  judicial  dicta  to  support  the  establishment  of  education  as  a  constitutional 
right  under  section  s.7  of  the  Charter.  In  the  Supreme  Court  of  Canada's  decision  in  R.  v. 
Jones,  both  the  majority  and  minority  quoted  from  Meyer  v.  Nebraska  when  searching  for  a 
definition  of  "liberty": 

Without  doubt,  it  denotes  not  merely  freedom  from  bodily  restraint,  but  also  the  right  of  the 
individual  to  contract,  to  engage  in  any  of  the  common  occupations  of  life,  to  acquire  useful 
knowledge,  to  marry,  to  establish  a  home  and  bring  up  children,  to  worship  God  according  to  the 
dictates  of  his  own  conscience  and  generally  to  enjoy  those  privileges  long  recognized  at  common 
law  as  essential  to  the  orderly  pursuit  of  happiness  by  free  men. 

The  majority  of  the  Court  in  Jones  found  that  it  did  not  need  to  consider  issues  of 
liberty  or  security  of  the  person  to  render  a  decision.  Wilson  J.,  in  her  dissent,  concluded  with 
a  definition  of  liberty  that  could  encompass  a  right  to  education: 

I  believe  that  the  framers  of  the  Constitution  in  guaranteeing  "liberty"  as  a  fundamental  value  in  a 
free  and  democratic  society  had  in  mind  the  freedom  of  the  individual  to  develop  and  realize  his 
potential  to  the  full,  to  make  his  own  choices  for  good  or  ill,  to  be  non-conformist,  idiosyncratic  and 

7 

even  eccentric  -  to  be,  in  today's  parlance  "his  own  person"  and  accountable  as  such. 


K  V.  Kirui{\9%A),  149  A.P.R.  332  (Nfld.  Dist.  Ct.). 

For  further  details  of  these  legal  arguments  please  see  MacKay,  W.  (1987)  The  Charter  of  Rights  and  Special 
Education:  Blessing  or  Curse;  Krinke,  G.  and  MacKay  W.  (1987)  "Special  Education  and  the  Charter:  the  right  to 
equal  benefit  of  the  law  -  A  response",  Canadian  Journal  of  Law  and  Society. 

Meyer  v.  Nebraska  Idl  U.S  392  (1923)  at  399. 

Supra,  n.  2  at  3 18. 
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What  is  the  content  of  a  fundamental  right  to  education?  One  must  first  define  the 
proper  goals  of  education.  Modem  human  rights  documents  establish  them  as  something 
other  than  mere  transference  of  technical  information.  The  International  Covenant  states  that: 

...education  shall  be  directed  to  the  full  development  of  the  human  personality  and  the  sense  of  its 
dignity,  and  shall  strengthen  the  respect  for  human  rights  and  fundamental  freedoms.... 

...education  shall  enable  all  persons  to  participate  effectively  in  society,  and  promote  understanding, 
tolerance  and  friendship  among  all  nations  and  among  all  racial,  ethnic  or  religious  groups. 

Canadian  jurisdictions  have  been  slow  to  enact  positive  legislation  guaranteeing 
education  rights  in  human  rights  legislation.  It  is  not  explicitly  guaranteed  by  the  Ontario 
Human  Right  Code.  In  Ontario,  the  Education  Act  mandates  that  school  boards  provide 
educational  services  to  children  but  leaves  considerable  discretion  to  the  educators  as  to  how 
this  should  be  implemented. 

Even  though  most  human  rights  codes  do  not  expressly  refer  to  education,  it  has 
generally  been  included  as  a  service  that  is  customarily  available  to  the  public.  This  was  the 
express  finding  of  the  courts  in  a  preliminary  ruling  in  Attis  v.  New  Brunswick  District  No.  15 
Board  of  Education  (the  Malcolm  Ross  case).  Thus  the  various  equality  and  non- 
discrimination guarantees  of  the  human  rights  codes  are  available  in  a  school  context. 
Discrimination  m  the  field  of  education  is  just  as  illegal  as  it  is  in  the  employment  context. 

Similarly,  the  protections  of  section  1 5  of  the  Charter  guaranteeing  equality  are  also 
applicable  to  the  primary  and  secondary  schools.  There  is  little  doubt  that  school  boards  and 
other  decision-makers  in  the  schools  are  government  actors  within  the  meaning  of  Dolphin 
Delivery  and  McKinney  v.  University  of  Guelph  et  al. .  There  is  little  doubt  that  schools 
would  meet  the  "control  test"  that  various  universities  failed  in  McKinney.  It  is  also 
significant  to  note  that  the  protections  of  equality  are  available  whether  or  not  education  is 
considered  to  be  a  legal  right.  Benefits  and  privileges  must  be  dispensed  in  accordance  with 
the  principles  of  equality  as  well  as  legal  rights. 

One  aspect  of  this  guarantee  of  equality  means  that  the  scarce  resources  available  to 
education  must  be  allocated  without  discrimination.  Testing  can  be  an  important  aspect  of 
this  allocation  process  as  standardized  tests  are  often  used  to  determine  which  students  should 
receive  what  resources.  Tests  can  also  be  an  important  tool  for  determining  whether  students 
are  disabled  and  to  what  extent.  This  is  often  the  first  step  towards  deciding  what  programs 
and  services  are  appropriate  for  particular  students. 


U.N.G/A  Res.  2200A  (XXI),  December  16,  1966,  Article  13. 
(1991),  86  D.L.R.  (4th)  749  (N.B.Q.B.),  rev'J(1993),  19  C.H.R.R.  0/713  (N.B.C.A.). 
Supra,  c.  1,  n.  42. 
"       [1990]3S.C.R.229. 
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If  education  is  defined  as  a  right  pursuant  to  section  7  of  the  Charter  or  some  other 
section,  the  need  to  make  educational  opportunities  available  on  a  fair  and  equitable  basis  is 
even  clearer.  In  the  modem  age  education  is  vital  to  success  in  just  about  any  aspect  of  life. 
There  is  little  chance  of  achieving  success  in  life  without  the  benefits  of  a  quality  education. 
The  role  of  tests  in  deciding  who  should  receive  various  types  of  education  is  vital  but  has 
received  little  examination. 

It  is  on  the  basis  of  test  scores  that  we  decide  who  can  enter  particular  educational 
programs  and  who  should  be  deemed  a  success  at  the  end  of  the  day.  Testing  m  various  forms 
is  central  to  the  educational  process  and  standardized  tests  with  a  psychological  component 
have  been  part  of  this  web  of  testing.  Examining  these  tests  in  the  light  of  principles  of 
fairness  and  equality  may  produce  some  valuable  insights.  One  of  these  is  that  such  tests 
often  have  a  disparately  negative  effect  on  certain  groups  in  society.  Tests  are  rarely  the 
objective  measures  of  merit  that  they  are  claimed  to  be. 

There  are  important  human  rights  implications  for  testing  in  the  educational  context  just 
as  there  is  in  the  employment  context.  How  many  students  have  been  limited  in  their 
educational  pursuits  because  of  tests  scores  which  may  not  accurately  reflect  their  ability? 
This  point  is  particularly  germane  in  respect  to  students  with  mental  disabilities  but  is  also 
relevant  to  the  larger  student  population.  The  links  between  testing,  education  and  human 
rights  are  the  golden  threads  that  run  throughout  this  chapter. 

2.      TYPES  OF  TESTS  USED 

A  wide  variety  of  psychological  tests  are  administered  in  the  educational  context.  These 
include  achievement  tests,  intelligence  tests,  scholastic  aptitude  tests,  psychometric  tests, 
personality  tests  and  vocatit)nal  preference/aptitude  tests,  to  name  but  a  few. 

Testing  is  used  at  the  primary  education  level,  together  with  grades  and  teacher 
evaluations,  to  classify  and  stream  students  into  special  education.  This  issue  is  discussed  in 
greater  depth  in  a  separate  section  below.  Testing  raises  important  issues  of  systemic 
discrimination  and  the  cultural  variability  of  the  defmition  of  "intelligence."  Testing, 
discrimination  and  rights  to  appropriate  education  will  be  discussed  particularly  in  the  context 
of  using  intelligence  tests  as  a  diagnostic  tool. 

Children  at  the  primary  and  secondary  levels  are  also  tested  extensively  in  Ontario  for 
counselling  purposes.  These  tests  include  batteries  of  ability  tests  as  well  as  vocational 
aptitude  and  preference  tests.  As  discussed  in  Chapter  1,  these  tests  are  weighted  heavily 
towards  verbal  reasoning  skills.  This  means  the  aptitude  results  may  be  skewed  for  those  with 
literacy  problems,  learning  disabilities,  or  who  are  not  native  North  American  English- 
speakers.  Problems  with  vocational  testing  also  include  gender  stereotyping.  (Please  see 
discussion  of  these  issues  in  Chapter  1.) 

Testing  in  schools  is  also  done  for  research  purposes.  It  is  our  view  that  far  more  testing 
for  research  is  being  done  than  needs  to  be  done.  Educational  research  has  largely  been 
ignored  in  literature  reviewing  the  ethical  implications  of  testing  for  research  purposes.  The 
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special  problems  of  informed  consent,  privacy,  and  the  dearth  of  knowledge  concerning  the 
effects  on  participants  in  educational  research  are  discussed  below. 

Important  testing  at  the  secondary  and  post-secondary  levels  takes  place  as  part  of 
fulfilling  application  requirements  for  post-secondary,  professional  and  graduate  education. 
These  tests,  such  as  the  Law  School  Admissions  Test,  are  general  tests  purporting  to  measure 
intellectual  ability  and  suitability  for  particular  professional  schools.  Other  such  tests  include 
the  MCAT  (Medical  College  Aptitude  Test)  and  tests  for  entry  to  undergraduate  and  graduate 
programs.  In  this  report  we  will  focus  on  the  LSAT  as  an  illustration  of  the  issues  and 
problems  surrounding  these  forms  of  tests. 

3.      CLASSIFICATION  IN  SPECIAL  EDUCATION 

The  legal  issues  surrounding  the  right  to  an  education  have  been  explored  primarily  in 
the  area  of  special  education  and  the  rights  of  the  disabled.  Even  here  there  have  been  few 
actual  cases,  as  many  school  boards  prefer  to  settle  these  disputes  rather  than  suffer  the  bad 
publicity  that  goes  with  the  exclusion  of  disabled  students  from  their  schools.  One  example  of 
this  approach  is  the  case  of  Elwood  v.  Halifax  co.  Bedford  District  School  Board,  where  the 
integration  issues  were  brought  to  the  court  door  steps  only  to  be  settled  the  day  before 

12 

litigation  was  to  begin. 

To  the  extent  that  courts  have  dealt  with  the  legal  issues  surrounding  education  they 
have  focused  on  questions  of  process  rather  than  substance  and  in  the  latter  domain  the 
judges  have  been  highly  deferential  to  the  decisions  of  the  educational  experts.  The  general 
view  is  that  the  educators  know  better  than  judges  about  what  education  is  appropriate  for  a 
disabled  child  and  the  burden  was  squarely  on  the  challenging  parent  to  rebut  this 
presumption  that  the  educators  know  best. 

This  approach  is  reflected  not  just  in  the  standard  of  judicial  review  adopted  by  the 
courts  but  also  in  the  kinds  of  issues  that  even  got  to  the  courts.  Questions  of  the  fairness  of 
the  process,  and  in  rare  cases  the  validity  of  a  particular  exclusion  or  placement,  might  be 
considered.  A  total  exclusion  was  far  more  likely  to  attract  judicial  attention  than  a  particular 
placement  that  the  parents  did  not  like.  Even  more  immune  from  judicial  scrutiny  was 
program  that  was  designed  for  a  particular  child  or  the  means  by  which  it  was  to  be 
implemented.  These  areas  were  considered  outside  the  expertise  of  judges  and  properly 
within  the  mandate  of  the  educators. 

The  question  for  this  report  is  where  will  testing  be  categorized  on  this  continuum 
between  the  process  issues  that  courts  are  willing  to  review  and  the  substantive  issues  to 
which  they  have  traditionally  taken  a  hands-off  approach?  A  related  question  is  to  what 
extent  the  Charter  and  its  guarantees  of  equality  in  section  15  should  and  will  change  the  role 
of  the  courts  in  challenging  substantive  as  well  as  procedural  decisions  made  by  the 
educators.  It  is  our  view  that  the  vital  nature  and  the  significant  effects  of  testing  in  the  area 


12 

W.  MacKay  "The  Elwood  Case:  Vindicating  the  Educational  Rights  fo  the  Disabled  (1987),  3  Can.  J.  of  Spec.  Ed. 
(No.  2)  103  and  J.  Batten,  On  7>/a/ (Toronto:  MacMillan,  1988). 
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of  education  should  attract  judicial  scrutiny.  Few  things  have  more  drastic  effects  on  the  life 
of  a  person  than  negative  test  scores,  and  there  is  considerable  evidence  that  tests  are  not 
always  administered  m  accordance  with  the  principles  of  fairness  an  equity. 

In  Ontario,  it  is  the  responsibility  of  the  school  board  to  establish  screening  procedures 
for  early  and  ongoing  identification  of  pupil  needs  and  learning  disabilities.  According  to 
Ministry  policy,  diagnostic  evaluation  for  individual  students  should  include  a  psychological 
assessment  of  intellectual  functioning  and  a  language  assessment.  It  is  difficult  to  make 
general  statements  about  the  use  of  particular  tests  in  such  assessments  in  Ontario,  because 
practices  vary  from  school  board  to  school  board.  However,  the  use  of  some  standardized 
tests  as  at  least  part  of  the  diagnostic  package  is  general  practice.  It  can  be  said  that  testing  is 
relied  on  heavily  for  the  classification  of  students  and  their  streaming  into  special  education. 
In  North  America  generally,  there  has  often  been  reliance  on  intelligence  quotients  alone  for 
classification. 

The  rights  of  exceptional  children  and  their  parents  is  a  larger  issue  than  can  be 
considered  adequately  here.  However,  some  discussion  of  exceptional  students'  rights  to 
education  and  due  process  is  included  below  because  of  testing's  often  pivotal  role  in 
classification.  To  the  extent  testing  affects  rights  and  determines  the  form  of  instruction 
offered,  it  must  be  administered  and  the  results  used  in  accord  with  certain  ftindamental 
prmciples,  such  as  administrative  fairness  and  equality.  And  in  some  cases,  these  principles 
may  militate  against  the  use  of  certain  tests  altogether,  such  as  IQ  tests. 

(a)    Identification  of  Exceptional  Children  through  Testing,  and  the  Duty 
OF  Fairness 

The  Ontario  Education  Act  section  8(3)  provides  that  school  boards  shall  provide 
educational  services  to  all  children  regardless  of  their  special  difficulties. 

Section  35  of  the  Act  provides  for  the  identification  of  children  who  are  unable  to  profit 
from  instruction  offered  by  a  school  board.  The  committee  making  that  determination  shall, 
under  section  35(4): 

study  all  existing  reports  in  respect  of  the  pupil,  hear  the  teachers,  the  parent  or  guardian  of  the  pupil, 
where  reasonably  possible  the  pupil,  and  any  other  person  who  may  be  able  to  contribute 
information  bearing  upon  the  matter  and  may,  with  the  consent  or  guardian  of  the  pupil,  and  of  the 
pupil  where  the  pupil  is  an  adult  and  capable  of  giving  such  consent,  obtain  and  consider  in  respect 
to  the  pupil,  the  report  of  an  assessment  conducted  by  a  person  considered  by  the  committee  to  be 
competent  for  the  purpose. 
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Poirier,  Goguen,  Leslie,  Educational  Rights  of  Exceptional  Children  in  Canada  (Toronto:  Carswell,  1988)  at  78. 

See  Thomas  Shea,  "An  Educational  Perspective  of  the  Legality  of  Intelligence  Testing  and  Ability  Grouping" 
(1977)  6  J.  of  Law  and  Education  137.;  E.  Schneour,  The  Malnourished  Mind  (Garden  City,  N.Y.:  Anchor,  1974) 
atll-113. 
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Regulation  305  provides  that  each  school  board  shall  establish  an  Identification, 
Placement  and  Review  Committee  (IPRC),  which  is  mandated  to  consider  relevant 
information  about  a  referred  child  to  determine  whether  the  child  is  exceptional  and  to 
recommend  an  appropriate  placement.  "Relevant  information"  will  most  likely  include 
some  form  of  psychological  testing.  The  subsequent  placement  is  to  be  appropriate  to  meet 
the  needs  of  the  exceptional  pupil.  In  order  for  appropriate  placement  to  be  made/^  it  is  the 
position  of  this  report  that  testing  can  never  be  a  sole  determining  factor,  and  in  many  cases 
should  not  be  a  primary  factor. 

If  parents  object  to  the  identification  of  their  child  as  "exceptional"  based  on  testing  (or 
any  other)  information,  they  may  appeal  to  a  panel  established  by  the  school  board,  called  the 
Special  Education  Appeal  Board  (SEAB).  From  there,  parents  may  appeal  to  a  Special 
Education  Tribunal  or  regional  tribunal  whose  decision  is  "final  and  binding"  upon  the 
parties.  Regulation  305  sets  out  requirements  for  identification  and  placement  decisions, 
under  IPRC's  and  SEAB's.  Ontario's  procedures  offer  many  points  at  which  parents  may  be 
heard  regarding  decisions,  but  does  not  guarantee  that  their  objections  will  carry  any  weight. 
It  does  not  provide  for  collaboration  between  school  authorities  and  parents. 

To  the  extent  parents'  arguments  against  testing  rest  on  a  substantive  attack  on 
psychological  testing  per  se,  or  the  scientific  validity  of  a  particular  test,  they  would  most 
likely  have  to  advance  such  arguments  at  these  administrative  levels.  Given  the  review 
lunitations  in  the  Education  Act,  it  is  unlikely  that  a  court  would  be  willing  to  review 
educators'  decisions  as  to  the  appropriateness  of  a  particular  test.  Courts  are  in  general  very 

17 

reluctant  to  view  educational  planning  for  individual  pupils  as  a  matter  of  law.  Courts  have 
been  reluctant  to  recognize  a  tort  of  educational  negligence,  which  in  essence  those  parents 
attacking  tests  would  be  asserting. 

Schools  must,  however,  fulfill  their  statutory  duties  by  providing  educational  services. 
These  are  usually  interpreted,  however,  in  the  most  general  way  and  parents  attacking  special 
education  placements  have  had  little  success  in  holding  schools  to  t  particular  standards. 
Concerning  placement  issues,  schools  have  been  held  to  the  relatively  low  standard  of 
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Reg.  305,  s.  2. 

Ontario  legislation  provides  for  the  right  to  an  appropriate  education  according  to  an  individualized  education  plan 
(lEP).  Appropriateness,  therefore,  is  defined  not  in  relation  to  an  abstract  level  of  service,  but  in  relation  to  a 
student's  particular  capabilities  and  needs.  (See  ss.  1,  11,  170(7)  of  the  Education  Act).  The  meaning  of 
"appropriateness"  in  relation  to  an  lEP  has  not  been  clarified  judicially.  Because  classification  and  placement 
decisions  in  Ontario  must  be  linked  closely  to  individual  assessment,  the  argument  against  relying  on 
psychometric  information  to  make  placements  becomes  stronger. 

See  Robichaud  v.  Nouveau  Brunswick  (Comission-scolaire  No.  39)  (1989)  99  N.B.R.  (2d)  341  (C.A.).  The 
Supreme  Court  of  Canada  in  R.  v.  Jones,  [1986]  2  S.C.R.  284  has  stated:  "The  courtroom  is  simply  not  the  best 
arena  for  the  debate  of  issues  of  educational  policy  and  the  measurement  of  educational  quality,  (at  304.)  U.S. 
courts  have  been  unwilling  to  make  substantive  determinations  regarding  educational  policy  and  testing:  See 
Hoffman  v.  Board  of  Education  of  New  York  (City),  410  N.Y.S.  2d  99  (1978). 

See  discussion  in  Baldwin,  supra;  also  Hicks  v.  Etobicoke  (City)  Board  of  Education,  [1988]  O.J.  No.  1900  (Dist. 
Ct.).;  Hoffman,  supra,  in  the  U.S.. 
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"reasonableness."  Parents  seeking  mandatory  injunctions  for  particular  placement  have  had 
to  show  that  their  children  would  be  harmed  by  the  school's  choice  of  placement."^^  Inasmuch 
as  testing  classifications  may  go  to  schools'  general  duty  to  provide  services  under  the  Act, 
the  same  low  standard  for  schools  is  likely  to  be  applied  to  testing  and  assessment  as  have 
been  applied  to  placement. 

While  courts  have  been  reluctant  to  second  guess  the  educators  on  the  substantive 
quality  of  a  particular  student  placement,  they  have  been  willing  to  assess  the  process  by 
which  a  particular  assessment  is  made.  The  duty  to  act  fairly  in  such  matters  has  been 
recognized.  However,  courts  have  been  even  more  reluctant  to  assess  on  actual  program 
designed  for  students.  Program  design  is  seen  as  clearly  within  the  expertise  of  the  educator. 
Testing  falls  between  the  placement  and  the  program  and  can  be  used  to  assess  a  student's 
suitability  for  either.  The  judicial  focus  is  again  likely  to  be  more  concerned  with  the  process 
of  testing  than  the  substance  of  the  test. 

Some  change  in  the  hands-off  approach  courts  have  taken  to  substantive  issues  in 
educational  placement  may  be  heralded  by  the  case  of  Eaton  v.  Brant  Board  of  Education^^ 
at  least  in  cases  which  raise  equality  issues.  Substantive  and  procedural  issues  blur  in  the 
situation  of  a  special  education  placement.  In  Eaton,  rather  than  focusing  on  the  pedagogical 
debate  and  thereby  triggering  the  pattern  of  judicial  deference  to  educational  authorities,  the 
Ontario  Court  of  Appeal  focuses  on  the  question  of  discrimination  and  equality  fu-st.  The 
Court  of  Appeal  shifts  the  onus  from  parents  to  prove  harm  from  segregation,  to  school 
boards  to  show  benefit.  This  means  that  any  classification  and  segregation  made  on  the  basis 
of  testing  must  be  shown  to  work  to  the  advantage  of  exceptional  students.  While  side- 
stepping substantive  considerations  of,  for  example,  particular  tests,  the  decision  establishes  a 
framework  of  analysis  an^  a  standard  of  proof  that  must  be  followed  before  educational 
placement  (and  therefore,  testing)  decisions  are  deemed  worthy  of  deference.  {Eaton  is 
discussed  ftirther  in  the  section  on  equality,  below.) 

To  the  extent  the  IPRC,  the  SEAB  and  provincial  tribunals  have  an  administrative  duty 
of  fairness,  the  use  of  test  information  in  identifying  exceptional  students  must  be  fair. 
Generally,  the  duty  of  administrative  fairness  has  tended  to  be  a  nebulous  one  in  Canadian 
law,  especially  in  the  case  of  school  boards.  It  varies  in  particular  factual  settings,  based  on 
the  nature  of  the  decision,  the  rights  affected,  the  statutory  mandate,  and  the  results  of  the 
particular  decision.  The  duty  of  fairness  m  the  case  of  educational  testing  imposes  a  high 
standard,  we  would  argue,  since  we  regard  education  as  a  fundamental  right.  Reinforcing  that 


'^      Bales  V.  Central  Okanagan  District  No.  23  School  Board  ( 1 984)  53  B.C.L.R.  203  (S.C). 
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See  Robichaud,  supra  n.  17. 

21 

MacKay,  W.  Education  Law  in  Canada  (Toronto:  Emond-Montgomery,  1984),  at  Chap.  3. 

^^      (1995),22  0.R.(3d)l(C.A.). 

23 

See  generally,  Chapter  3  (Education:  Rights  and  Duties)  in  MacKay,  supra  n.  21. 
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view  is  the  relatively  high  level  of  appropriate  education  mandated  by  the  Ontario  Education 
Act,  that  of  an  appropriate  education  based  on  an  individualized  educational  plan. 

This  means  that  mere  parental  consent  is  not  really  enough  when  seeking  to  test  and 
place  children  in  a  special  education  track.  Neither  is  the  bare  existence  of  appeal  levels 
adequate.  Rather,  the  active  mvolvement  of  parents  is  necessary  in  a  cooperative  effort  to 
accommodate  the  child's  needs  and  provide  meaningful  education.  The  present  legislative 
and  regulatory  structure  in  Ontario  provides  only  for  consent  to  assessment,  an  interview  with 
the  IPRC,  and  the  opportunity  for  a  series  of  challenges  by  the  parents  to  assessment  and 
placement.  The  process  is  not  particularly  accessible,  and  presents  many  of  the  same 
hurdles  as  challenging  decisions  in  court.  Short  periods  for  appeal  and  objection,  and  lack  of 
resources  on  the  part  of  the  objecting  parent  to  match  institutional  authorities  in  an 
adversarial  arena  are  a  couple  of  examples.  It  is  recommended  that  this  scheme  be  altered  to 
reflect  a  much  more  cooperative  process,  with  required,  ongoing  input  from  parents  in  any 
assessment  or  placement  decision. 

This  would  include  making  information  about  tests  (and  test  criticism)  available  to 
parents  before  obtaining  their  consent  to  an  assessment  that  includes  testing.  It  would  also 
mean  that  parents  should  have  input  into  the  qualifications  of  those  sitting  on  the  IPRC  and 
appeal  panels:  Are  they  well  versed  in  the  testing  issue?  Do  they  have  an  appreciation  of  the 
direct  and  systemic  biases  that  test  may  have?  It  also  means  recasting  the  entire  process  from 
an  adversarial  to  a  cooperative  one,  in  which  parents'  and  students'  assertions  have  a 
guaranteed  impact,  regardless  of  psychometric  information. 

This  level  of  input  is  necessary  for  true  fairness.  It  derogates  paternal  authority  from 
institutions  and  recognizes  the  ftindamental  nature  of  parents'  and  students'  rights  to 
determine  the  course  of  something  as  basic  as  education.  Substantively,  it  also  provides  a 
"reality-check"  on  information  about  a  student  provided  by  psychometric  testing.  The  danger 
of  relying  too  heavily  on  testing  in  assessment  is  illustrated  in  the  case  of  Linda  L.  and  David 
M.  (au  nom  de  leurs  fils  David)  v.  Commission  scolaire  St.  Jean  sur  Richelieu.  There,  a 
child  diagnosed  as  autistic  was  placed  by  the  school  board  in  special  education  classes,  based 
on  testing  that  showed  a  "slight  intellectual  deficiency."  However,  the  expert  psychologist 
consulted  by  the  Commission  stated  that  despite  the  child's  slight  deficiencies  his  learning 
capabilities  allowed  him  to  function  close  to  the  same  level  as  any  other  child  in  grade  one. 

This  assertion  was  based  on  an  observational  evaluation  of  his  adaptive  behaviours.  The 
Commission,  while  not  rejecting  testing,  held  that  the  social  and  psychological  effects  of  a 
slight  intellectual  deficiency  must  be  evaluated  by  observational  techniques  or  a  more 
thorough  systematic  analysis  before  a  child  could  be  classified.  The  Commission  rejected  the 
approach  of  using  testing  as  definitive  because  this  meant  that  the  classification  of  the  student 
was  decided  by  the  particular  "handicap"  label  produced  by  testing,  rather  than  his  realistic 


24 

Section  2(3)(c)  of  Reg.  305  mandates  an  interview  with  the  parent  of  a  pupil,  where  the  IPRC  is  engaged  in  an 
identification  or  placement  process. 

^^       [1991]  R.J.Q.  3003  (T.D.P.),a/r^[1994]R.J.Q.  1227  (C.A.),  117  D.L.R.  (4th)  67. 
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learning  capabilities  (which  negated  his  "handicap").  This  is  one  of  the  few  cases  in  Canada 
that  addresses  the  testing  issue.  More  cases  are  likely  to  arise  in  the  future. 

(b)    EQUALITY,  The  Charter  and  Human  Rights  Legislation 

The  Ontario  Human  Rights  Code  and  the  Charter  apply  to  testing  for  special  education 
classification  in  two  ways.  One  is  direct  discrimination  against  those  test  takers  with  mental 
or  physical  disabilities;  the  second  is  with  respect  to  constructive  discrimination  affecting 
those  groups  that  tend  to  score  poorly  on  tests  for  classification. 

The  Ontario  Code  prohibits  discrimination  on  the  basis  of  physical  and/or  mental 
disability,  including  learning  disorders.  The  Charter  explicitly  prohibits  discrimination  on  the 
basis  of  disability,  which  could  easily  be  held  to  include  learning  disorders.  As  reviewed  in 
Chapter  1,  equality  may  require  different  treatment  for  particular  individuals  and  groups, 
including  special  educational  programs.  Under  the  Charter,  discriminatory  treatment,  that  is, 
unequal  treatment  which  does  not  benefit  the  group  singled  out  for  differing  treatment,  can 
only  be  justified  under  Charter  section  1,  as  discussed  in  Chapter  1  of  this  report.  Under  the 
Code,  what  the  protection  means  in  practice  is  that  children  with  disabilities  must  be 
reasonably  accommodated,  up  to  the  point  of  undue  hardship. 

To  the  extent  a  test  classifies  a  student  as  suitable  for  segregation,  it  must  serve  the 
purpose  of  identifying  what  might  be  needed  in  reasonably  accommodating  that  student's 
needs.  Otherwise,  it  is  mere  illegal  discrimination,  because  labelling  without  purpose  and  its 
accompanying  stigmatization  is  detrimental.  Initial  classification  has  long  lasting  effects  on  a 
student's  educational  opportunities.  The  determination  of  whether  testing  leads  to 
accommodation  or  to  mere  stigmatization  involves  the  examination  of  a  school's  programs 
and  personnel.  As  discussed  above,  courts  are  loath  to  engage  in  second  guessing  of  school 
boards'  educational  theories  and  competency.  The  result  has  been,  until  recently,  for  courts  to 
essentially  ignore  equality  claims  by  accepting  that  school  boards  are  acting  in  the  best 
interest  of  students. 

The  first  case  to  approach  the  placement  problem  by  putting  equality  front  and  center  is 
Eaton,  which  represents  an  important  and  preferable  new  direction  in  such  determinations.  At 
the  end  of  Grade  One,  an  IPRC  placed  Emily  Eaton  in  a  segregated  class  for  disabled 
students,  over  the  objections  of  her  parents.  The  placement  decision  was  upheld  at  all 
administrative  levels.  The  Divisional  Court  refused  to  review  the  final  tribunal's  decision,  but 
the  Ontario  Court  of  Appeal  granted  the  Eatons  leave  to  appeal.  There,  the  Eatons  argued  that 
placing  Emily  in  a  segregated  classroom  QonstxXxxiQd  prima  facie  discrimination  and  the  onus 
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As  discussed  in  Chapter  1,  the  inclusion  of  education  as  a  "service"  under  human  rights  legislation  has  not  been 
definitively  decided  by  the  Supreme  Court  of  Canada. 

For  discussion  of  the  difficulties  involved  in  overcoming  preconceptions  based  on  educational  categorization,  or 
difficulties  in  getting  rid  of  labels,  often  based  on  test  scores,  please  see  David  Kirp,  "Student  Classification, 
Public  Policy  and  the  Courts",  in  The  Rights  of  Children  (Cambridge:  Harvard  Educational  Review,  Reprint  Series 
No.  9,  1974)  at  pp.  279-327;  Wineburg,  "The  Self-Fulfillment  of  the  Self-fulfilling  Prophecy",  (1987)  16  Educ. 
Researcher  28. 
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was  on  the  school  board  to  prove  that  a  segregated  placement  was  more  beneficial  than 
integration.  Madam  Justice  Arbour  of  the  Appeal  Court  decided  with  the  parents.  While 
acknowledging  that  the  pedagogical  debate  over  segregation  versus  integration  was  not 
resolved,  she  held  this  to  be  of  little  legal  consequence.  More  important  is  the  existence  of  the 
equality  rights  of  students  whose  placements  are  in  question: 

With  the  greatest  respect  for  the  Divisional  Court,  in  my  view  it  mischaracterized  the  issue.  The 
question  is  not  one  of  choosing  between  competing  pedagogical  theories,  but  one  of  determining  the 
appropriate  legal  framework  within  which  that  choice  will  be  made. 

This  approach  clearly  establishes  that,  notwithstandmg  the  ongoing  debate  among 
educators,  the  merits  of  decisions  by  "educational  experts"  must  be  considered  within  the 
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framework  of  students'  s.l5  equality  rights. 

The  Eaton  decision  follows  the  approach  to  s.l5  analysis  as  set  out  in  Andrews: 
section  1 5  is  infringed  when  a  distinction  is  made  by  a  state  actor  on  the  basis  of  a  prohibited 
ground  which  imposes  a  burden  on  the  complainant,  or  deprives  him  or  her  of  a  benefit.  The 
decision  to  place  children  with  disabilities  in  a  segregated  milieux  is  made  on  the  basis  of  a 
child's  disability,  a  protected  ground  under  the  Charter.  Segregated  placements  deny  disabled 
children  the  benefits  linked  with  learning  and  playing  with  children  without  disabilities. 

Thus,  according  to  Justice  Arbour,  segregated  placements  are  prima  facie 
discriminatory.  Therefore,  the  only  justification  for  such  placement  can  be  made  under 
section  1  of  the  Charter,  where  the  onus  of  proof  shifts  to  the  school  board  which  is 
attempting  to  restrict  a  s.l5  right.  The  Charter  requires  that  under  section  1,  the  infringement 
be  the  least  possible  to  achieve  a  legitimate  goal.  In  this  case  there  was  no  evaluation  of  other, 
less  isolating  alternatives,  and  the  court  held  that  the  deciding  Tribunal  had  not  done  its  job. 
Justice  Arbour  also  disallowed  the  school  board's  argument  that  segregation  is  not  subject  to 
section  15  scrutiny,  as  it  is  akin  to  affirmative  action  insulated  from  Charter  section  15 
analysis. 

Until  Eaton,  it  had  seemed  likely  that  families  of  exceptional  children  seeking  to 
challenge  testing  as  discriminatory  per  se  would  encounter  the  same  limited  success  as  those 
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challenging  placement  and  program  availability.  However,  there  is  now  the  possibility  that 
the  onus  shift  the  court  in  Eaton  places  upon  the  school  boards  to  show  benefit  of  segregation 
could  also  apply  to  classification  schemes.  In  that  case,  schools  would  have  to  show  that  the 
testing  yields  worthwhile  classifications  and  information  about  how  best  to  teach  pupils, 
because  classification  and  the  ensuing  stigmatization  is  prima  facie  discrimination. 
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For  a  fuller  discussion  of  Eaton,  please  see  MacKay  and  Kazmierski,  "And  on  the  Eighth  Day,  God  Gave  Us 
Equality  in  Education:  Eaton  v.  Brant  (County)  Board  of  Education  and  inclusive  Education"  (1996)  7  N.S.C.L.  1 . 

For  a  review  of  such  cases,  see  R.  Steven  Baldwin,  "The  Legal  Dimensions  of  Parental  Control  in  Special 
Education"  (1990-91)  3  E.L.J.  217. 


142 


As  this  report  was  about  to  go  to  press  the  Supreme  Court  of  Canada  issued  a  puzzling 
ruling  in  the  Eaton  case.  Only  one  day  after  hearing  arguments  in  the  case  the  Court  granted 
the  school  board's  appeal  of  the  Ontario  Court  of  Appeal  decision.  Reasons  are  to  follow,  so 
the  basis  of  the  Supreme  Court  of  Canada  decision  is  not  known  as  we  go  to  press. 
Speculation  ranges  from  a  substantive  reversal  of  the  legal  analysis  of  the  Ontario  Court  of 
Appeal,  to  more  technical  reasons  having  to  do  with  the  constitutional  notice  to  the  Attorney 
General  of  Ontario  or  the  jurisdiction  of  the  lower  court  to  address  the  Charter  issues  raised 
by  the  Eaton.  In  any  event,  it  would  appear  that  the  Eaton  case  will  not  be  the  one  to  mandate 
integration  by  virtue  of  the  Charter  of  Rights.  How  broad  or  narrow  the  reasons  of  the 
Supreme  Court  of  Canada  will  be,  remains  to  be  seen. 

A  second  way  that  the  Charter  and  the  Ontario  Human  Rights  Code  might  limit  special 
education  assessment  testing  is  in  the  case  of  tests  that  label  a  disproportionate  percentage  of 
minority  test  takers  as  in  need  of  special  education,  giving  rise  to  adverse  impact  and 
systemic  discrimination.  As  summarized  by  Jim  Cummins,  the  disparate  impact  of  testing  is 
of  as  great  concern  in  the  educational  context  as  it  is  in  the  employment  context,  as  examined 
in  Chapter  2: 

Research  in  the  United  States  has  estabHshed  a  disturbing  pattern  of  massive  overrepresentation 
of  minority  students  in  classes  for  the  mentally  retarded.  Litigation  by  minority  parents  and 
legislation  have  begun  to  change  this  pattem  with  respect  to  classes  for  the  retarded.  However,  the 
change  may  be  illusory  because,  despite  what  appear  to  be  stringent  requirements  regarding  non- 
discriminatory assessment... [w] hat  appears  to  have  happened  is  a  transfer  of  overrepresentation  from 
retarded  to  learning  disabled  classes. 

In  Canada  the  situation  is  no  more  reassuring... [OJnly  a  handful  of  Ontario  Boards  of  Education 
had  any  policy  regarding  assessment  and  placement  of  children  from  non-English  speaking 
backgrounds.  Even  among  those  that  did  have  a  policy,  there  was  evidence  that  the  policy  was  not 
being  observed  by  those  charged  with  its  implementation... 

...[Tlhe  picture  that  emerges  from  an  examination  of  the  Canadian  context  suggests  that  policy- 
makers and  practitioners  are  just  beginning  to  address  the  issues  raised  by  recent  demographic 
changes  in  major  urban  centers.  In  contrast  to  the  United  States,  the  issues  have  seldom  been 
discussed  in  either  academic  or  popular  publications.  Thus  there  is  little  reason  to  expect  that 
minority  students  are  any  less  subject  to  discriminatory  assessment  in  Canada  than  they  are  in  the 
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United  States. 
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Elaton  V.  Brant  (County)  Board  of  Education,  October  9,  1996  (S.C.C).  Appeal  was  granted  with  reasons  to 
follow. 

Jim  Cummins,  "Psychoeducational  Assessment  in  Multicultural  School  Systems",  (1987)  3  Canadian  Journal  For 
Exceptional  Children,  15  (footnotes  omitted  but  see  Mercer,  J.R.  (1973)  ''Labelling  the  Mentally  Retarded"  (Los 
Angeles  CA:  University  of  California  Press);  Ortiz,  A.A.,  &  Yates  J.R.  (1983)  "Incidence  of  Exceptionality  among 
Hispanics:  Implications  for  Manpower  Planning"  NABE  Journal,  7,  41-54.;  Samuda  R.J.  &  Crawford,  D.H. 
(1980)  "Testing,  Assessment,  counselling  and  placement  of  ethnic  minority  students",  Toronto:  Ontario  Ministry 
of  Education. 
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In  the  United  States,  many  actions  have  been  brought  against  school  systems,  claiming 
that  their  special  education  classification  schemes  are  racist,  either  as  a  result  of  direct 
discrimination  or  of  the  disparate  impact  of  testing  used  to  classify  students. 

U.S.  courts  seem  to  show  some  confusion  about  how  to  resolve  disparate  impact  claims 
in  the  special  educational  context.  Some  decisions  recognize  the  disparate  impact  of  special 
education  testing  and  classification  as  prohibited  discrimination,  as  in  the  well-known  case  of 
Hobson  V.  Hansen.  There,  the  court  held  that  the  impact  of  the  school  system's  tracking 
scheme  on  minority  pupils  deprived  them  of  the  right  to  an  education  equal  to  that  afforded  to 
affluent  students.  Minority  students  were  overrepresented  in  the  "retarded"  track  which 
provided  only  limited  basic  instruction. The  court  dissolved  the  track  system,  basing  its 
decision  on  the  disproportionate  number  of  minority  students  in  the  "retarded"  track  as 
compared  with  the  number  in  higher  tracks.  Other  factors  that  were  persuasive  were  the  lack 
of  flexibility  among  tracks,  the  absence  of  remedial  programs,  and  the  use  of  standardized 
tests  which  were  racially  and  culturally  biased. 

As  in  Canada,  however,  courts  are  reluctant  to  make  what  they  see  as  educational  policy 
decisions.  An  example  is  the  case  of  PASE  v.  Hannon,  where  the  presiding  judge  examined 
only  the  standardized  tests,  and  not  the  whole  scheme  of  classification,  to  reach  a  decision  on 
equality.  In  PASE  v.  Hannon,  Parents  in  Action  on  Special  Education  (PASE)  brought  suit 
claiming  that  the  intelligence  tests  used  for  classification  purposes  had  a  discriminatory  effect 
on  Black  schoolchildren  within  the  Chicago  system.  The  tests  were  used  by  the  Chicago 
school  administration  to  assist  them  in  making  placements  for  the  "educable  mentally 
handicapped"  (EMH).  Two  Black  children  with  learning  disabilities  were  misdiagnosed  and 
classified  as  EMH,  and  PASE  alleged  violation  of  the  Fourteenth  Amendment's  equal 
protection  clause,  Title  VI  of  the  Civil  Rights  Act  of  1964,  the  Education  of  all  Handicapped 
Children  Act  of  1975,  and  section  504  of  the  Rehabilitation  Act  of  1973. 

These  claims  involved  various  theories  of  disparate  treatment  and  disparate  impact 
discrimination,  and  relied  on  expert  testimony  to  describe  in  court  how  the  use  of  the  tests 
and  classification  system  constituted  these  forms  of  discrimination.  Judge  Grady,  of  the 
United  States  District  Court  for  the  Northern  District  of  Illinois,  entered  judgement  for  the 
school  system,  without  considering  the  legal  issues  of  disparate  impact  or  intent  in  the  alleged 
discrimination.  Instead,  he  treated  the  issue  as  a  factual  one,  and  examined  each  question  on 
the  tests.  In  doing  so  he  disregarded  expert  testimony,  and  made  a  personal  determination  as 
to  which  questions  might  be  biased.  He  did  not  find,  as  a  matter  of  fact,  that  the  tests  were 
racially  biased,  based  on  his  question  examination,  and  so  held  that  PASE  was  not  able  to 
prevail  on  any  of  its  theories,  despite  the  fact  that  there  was  undisputed  evidence  that  a 
significantly  disproportionate  number  of  Black  children  were  labelled  as  EMH. 

In  PASE  one  sees  the  same  type  of  confusion  examined  in  the  Pers ad  case  in  Chapter  2: 
a  poor  understanding  of  systemic  and  adverse  impact  discrimination  on  the  part  of  judicial 


^^      269  F.  Supp.  401  (D.D.C.  1967). 
"      3  EHLR  552:108  (1980). 
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decision-makers,  which  leads  to  a  reliance  on  evidence  of  overt  cultural  bias  in  individual  test 
items  to  dispose  of  discrimination  claims.  In  PASE,  as  in  Persad,  the  decision-makers  also 
relied  on  their  own  personal  sense  of  what  constitutes  cultural  bias  (which  in  these  cases 
seemed  ill-informed)  rather  than  expert  testimony. 

What  tests  are  Canadian  courts  likely  to  use  when  faced  with  these  issues?  The  equality 
issue  is  substantially  simpler  at  this  point  in  Canada.  In  the  U.S.,  plaintiffs'  and  defendants' 
burdens  change  significantly  depending  on  the  basis  and  circumstances  of  the  equality 
challenge.  In  Canada,  as  discussed  in  Chapter  1,  plaintiffs  in  the  educational  context  are 
facing  essentially  the  same  burdens  as  in  any  other  equality  litigation.  In  the  case  of  testing 
that  disproportionately  classifies  protected  groups  for  segregation  from  the  general  school 
population,  intent  is  not  a  requu*ement  under  either  the  Charter  or  the  Ontario  Human  Rights 
Code  in  showing  discrunination.  According  to  the  reasoning  in  Eaton,  segregation  is 
discrimination.  It  is  our  view  that  stigmatization  is  also  prima  facie  discrimination.  This 
means  that  such  testing  can  only  be  saved  under  a  section  1  analysis.  Tests  that 
disproportionately  impact  on  protected  groups,  leading  to  stigmatization  or  segregation,  may 
be  found  to  be  illegal  when  schools  boards  are  unable  to  show  them  to  be  the  least  infringing 
alternative,  or  when  they  are  unable  to  show  that  classification  itself  ftirthers  a  legitimate 
goal. 

The  issue  of  adverse  effect  discrunination  becomes  trickier  in  the  school  context 
however,  because,  arguably,  the  classification  being  made  by  testing  may  be  for  the  purpose 
of  providing  an  appropriate  education  to  members  of  protected  groups  that  have  been 
disadvantaged  in  education.  Members  of  these  groups  may  experience  less  of  the  other 
cultural  factors  that  allow  students  to  do  well  in  Canadian  mainstream  education.  As 
discussed  in  Chapter  1,  the  Supreme  Court  of  Canada  has  recognized  that  equality  may 
demand  differing  treatment.  Schools  might  assert  that  testing  and  appropriate  placement  is  in 
fact  resultmg  in  more  equal  outcomes  for  the  minorities  disproportionately  classified  as  in 
need  of  special  education.  This  approach  has  already  been  rejected  by  the  Ontario  Court  of 
Appeal  in  Eaton.  Under  the  Eaton  analysis,  the  constitutional  protection  of  affirmative  action 
would  not  save  testing  and  placement  schemes  from  scrutiny.  Section  15(2)  exists  to  silence 
the  debate  over  whether  affirmative  action  could  be  attacked  by  historically  privileged  groups 
as  reverse  discrimination,  not  to  insulate  from  review  all  legislation  purportedly  benefitting 
protected  groups. 

There  is  a  real  paucity  of  cases  on  the  legal  implications  of  educational  testing  in  both 
Canada  and  the  United  States.  Legal  challenges  to  testing  in  Canada  are  rare  and  the  few 
cases  that  exist  in  the  United  States  provide  little  real  assistance  in  a  Canadian  context.  In  any 
event,  it  is  not  clear  that  the  analysis  applied  to  the  placement  decision  in  Eaton  would  also 
be  applied  to  the  process  of  testing  and  classification.  It  is  our  contention  that  it  should  be. 


^^      See  also  Ontario  Human  Rights  Commission  v.  Ontario  ( 1 994)  1 9  O.R.  (3d)  387. 
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(c)    Intelligence  Testing 

Intelligence  testing  is  an  example  of  one  form  of  psychological  testing  used  in 
assessment  that  consistently  labels  minority  students  as  in  need  of  special  education. 
Criticism  of  intelligence  testing  raises  questions  about  the  validity  of  psychological  testing 
altogether:  does  it  really  show  what  it  purports  to  about  learning  ability?  Intelligence  testing 
has  also  shown  consistent  cultural  biases,  yet  it  continues  to  be  used.  There  has  been  enough 
controversy  surrounding  them  that  intelligence  tests  are  not  usually  the  sole  determinants  of 

35 

classification  and  placement  anymore.  These  tests  are  still  worth  discussing,  as  they 
illustrates  an  extreme  form  of  the  problems  all  standardized  psychological  tests  create  in  the 
educational  context,  and  the  question  remains  whether  IQ  tests  should  be  used  at  all. 

As  discussed  in  Chapter  1,  the  Binet  IQ  tests  were  the  first  standardized  psychological 
tests  to  be  developed  and  used  widely.  Despite  the  lack  of  a  consistent  definition  of 
intelligence,  the  use  of  these  tests  burgeoned.  Intelligence  has  come  to  be  defined  as  what 
an  intelligence  test  measures.  The  test's  construct  of  intelligence  has  changed  little  since 
Binet' s  original  test.  This  is  due  in  part  to  the  fact  that  the  validity  of  new  tests  is  judged  by 
their  correlation  to  the  results  of  existing  intelligence  tests.  Since  there  is  no  definition  of 
intelligence  at  the  root  of  such  testing  other  than  correlation  with  other  intelligence  tests,  its 
usefulness  as  an  absolute  measure  of  intelligence  and  children's  potential  is  limited. 

For  example,  emotional  attitudes  have  been  proposed  as  more  accurate  predictors  of 
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personal  success  than  contentional  intelligence  quotients.  U.S.  psychologist  Daniel 
Goleman  asserts  that  "emotional  intelligence"  traits  like  optimism  or  empathy,  are  important 
factors  in  school  and  workplace.  Such  factors  are  ignored  in  intelligence  testing. 

In  the  70  or  so  years  of  standardized  intelligence  testing,  such  tests  and  their 
interpretation  have  become  increasingly  rigid.  Binet' s  original  emphasis  was  on  the 
intelligence  test  as  a  flexible  diagnostic  tool.  What  it  has  become  is  a  standardized  procedure 
suitable  for  the  normative  comparisons  necessary  to  classify  large  numbers  of  people.  It  is 
based  on  static  measures  of  learning;  that  is,  it  tests  what  the  student  knows  at  the  time  of 
taking  the  test,  and  what  matters  is  getting  the  right  answer,  not  the  intelligence  involved  in 
different  problem-solving  approaches.  Nevertheless,  the  IQ  test  is  treated  as  different  from 
other  achievement  tests,  and  purports  to  measure  a  construct,  intelligence,  that  remains  stable, 
for  the  purpose  of  classification. 
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Under  the  Individuals  with  Disabilities  Education  Act,  of  the  United  States,  they  are  prohibited  as  the  sole  criteria 
for  classification  in  the  United  States,  although  their  use  at  all  can  still  create  problems,  as  seen  in  PASE. 

See  discussion  in  Michael  Luther  and  Jack  Quarter,  The  Genie  in  the  Lamp:  Intelligence  Testing  Reconsidered,  2d 
edition  (North  York,  Ontario:  Captus,  1988),  Chapter  1  "What  is  Intelligence". 

Daniel  Goleman,  "Emotional  Intelligence"  (New  York:  Bantam  Books,  1995)  Ironically,  this  view  has  become  the 
basis  of  a  new  psychological  test  which  seeks  to  quantify  such  traits  for  employers'  review  (See  Margot  Gibb- 
Clark  "Do  You  Have  Emotional  Smarts"  Toronto  Globe  and  Mail,  August  15,  1996. 
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Critics  have  cited  the  distinction  between  IQ  tests  and  other  achievement  tests  as  quite 

38  39 

artificial.  As  Luther  and  Quarter  note,  achievement  tests  are  designed  to  measure  the 
learning  of  what  is  taught  in  school;  intelligence  tests  are  supposedly  designed  to  measure  the 
common  attribute  of  intelligence  and  to  classify  individuals  to  the  relative  degree  that  they 
possess  it.  Yet,  both  forms  of  testing  are  quite  similar:  both  are  designed  to  classify  students 
according  to  their  performance  on  selected  problems;  neither  has  the  flexibility  to  explore  the 
learning  process  and  understand  patterns  of  errors.  Both  are  static  measures  of  educational 
achievement. 

Intelligence  quotients,  to  the  extent  they  are  used  to  stream  students,  are  regarded  as  a 
measure  of  a  stable  quality  that  does  not  change  with  social  or  educational  conditioning.  IQ's 
are  generally  normed  with  age  peer  groups  to  reflect  children's  development,  but  beyond  that 
are  treated  as  if  the  intelligence  they  measure  exists  in  a  vacuum.  However,  in  Luther  and 
Quarter's  survey  of  the  literature  concerning  influences  on  intelligence  test  results,  schooling, 
compensatory  education,  prep  programmes  and  fundamental  life  changes  have  all  been  found 
to  affect  scores.  Furthermore,  they  found  that  there  was  little  evidence  to  support  the 
predictive  validity  of  intelligence  tests  with  regard  to  future  learning.  The  belief  that 
intelligence  tests  measure  a  potential  to  learn  was  found  not  to  be  based  on  solid  empirical 
evidence. 

The  harm  m  relying  on  IQ  tests  to  classify  students'  learning  potential  is  compounded  in 
the  case  of  test  takers  from  historically  disadvantaged  groups.  As  with  all  standardized 
achievement  or  ability  tests,  these  groups  tend  to  score  more  poorly  than  more  dominant 
groups  in  Canadian  society  (see  discussion  in  Chapter  1).  On  the  Wechsler  Intelligence  Scale 
for  Children-Revised  (WISC-R),  which  is  the  most  commonly  used  IQ  test  in  Canadian 
schools,  minority  students  have  performed  very  much  below  norms.  As  Cummins 
comments,  "This  pattern  of  results  is  hardly  surprising  when  one  considers  the  content  of  the 
test.  Questions  such  as,  "How  many  pennies  in  a  nickel?",  "Who  discovered  America?", 
"How  tall  is  the  average  Canadian  man?",  all  depend  on  experiences  specific  to  a  middle- 
class  North  American  milieu." 

Because  intelligence  tests  are  used  to  classify  according  to  learning  potential  they  are 
even  more  unfair  than  other  tests  because  low  scores  are  equated  with  an  inability  to  learn. 
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Supra  n.  36  at  27. 
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Ibid. 

Ibid  at  49. 

7^;^.,  at  65. 

See  Cummins,  (1984)  Bilingualism  and  Special  Education:  Issues  in  Assessment  and  Pedagogy  (San  Diego,  CA: 
College-Hill  Press.) 
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Schools  in  the  United  States  that  have  been  ordered  to  desegregate  have  used  verbal 
intelligence  tests  to  reinstitute  segregation  behind  a  cloak  of  ability  streaming."*  Psychologists 
have  tried  to  respond  to  this  problem  by  developing  "culture-fair"  tests  that  emphasize  non- 
verbal content.  Beside  the  fact  that  this  reflects  a  naive  belief  that  any  "mtelligence"  test 
designed  in  one  society  can  ever  be  equally  fair  to  all  cultures,  the  evidence  indicates  that 
non-verbal  tests  are  not  particularly  fairer  than  more  verbally-based  tests  to  minority 
children. 

U.S.  legal  decisions  concerning  the  use  of  intelligence  tests  to  classify  students  tend  to 
confirm  criticism  of  the  tests  as  static  measures  of  achievement  that  are  often  culturally 
biased.  In  Diana  v.  State  Board  of  Education,  plamtiffs  claimed  that  the  use  of  standardized 
English  language  IQ  tests  to  classify  students  as  mentally  retarded  constituted  bias  against 
Mexican-American  children.  When  these  children  were  retested  bilingually,  their  IQ  scores 
were  significantly  higher.  In  Diana,  not  only  was  the  test  used  inappropriately,  but  the  test 
scores  were  used  for  classification  without  reference  to  other  information  about  the  children. 
The  case  was  resolved  when  the  Board  agreed  to  change  the  procedures  for  classification. 

In  Larry  P.  v.  Riles,  the  court  ordered  the  reclassification  of  six  Black  elementary 
students  who  had  been  classified  as  mentally  retarded  on  the  basis  of  intelligence  testing.  All 
had  scored  below  the  school's  cut-off  of  75  on  its  intelligence  test.  However,  subsequent, 
more  comprehensive  testing  by  psychologists  showed  the  same  children  as  scoring  above  the 
cut-off  point.  The  school  had  failed  to  evaluate  the  scores  in  light  of  the  children's 
disadvantaged  learning  environment  and  other  relevant  factors,  as  required  by  regulations 
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under  Title  VI  of  the  Civil  Rights  Act. 

The  most  well-known  U.S.  case  considering  the  legality  of  intelligence  testing  is 
Hobson  V.  Hansen.  In  Hobson,  the  District  of  Columbia  was  attacked  for  using  "ability 
trackmg"  to  the  detriment  of  disadvantaged  students,  and  in  particular  Black  students  with 
low  socioeconomic  status.  The  students  were  found  to  have  been  denied  an  equal  opportunity 
to  receive  meaningful  education.  The  court  in  Hobson  condemned  the  practice  of  exclusively 
relying  on  intelligence  tests  to  assess  students'  intelligence.  The  tests  were  criticized  as  not 
capable  of  absolutely  identifying  the  potential  educational  capacity  of  children.     The  court 
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Moses  V.  Washington  Parish  School  Board  330  F.  Supp.  1340  (E.D.  La.  1971),  aff  d  456  F.2d  1285  (5th  Cir. 
1972)  (per  curiam),  cert,  denied,  409  U.S.  1013  (1972). 

Luther  and  Quarter,  supra  n.  36  at  85. 

Civil  No.  C-70  RFR  (N.D.  Cal.  Jan.  1970)  Summarized  in  Note,  "The  Legal  Implication  of  Cultural  Bias  in  the 
Intelligence  Testing  of  Disadvantaged  School  Children",  (1973)  61  Geo.  L.  Rev.  1027,  at  1046. 

793  F.  2d  969  (9th  Cir.  1984). 

The  court  did  say,  however,  that  IQ  tests  were  the  most  important  consideration  among  all  factors.  Larry  P.  v. 
Riles  at  1312-1313.  Although  the  end  result  in  Larry  P.  v.  Riles  is  fair,  the  decision  has  been  criticized  as  using 
incorrect  reasoning  about  the  definition  of  intelligence  (see  Shea  supra,  n.  14  at  148.) 

Supra,  n.  32. 

7/);^.,  at  476-77. 
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ordered  the  abolition  of  the  District's  four-track  system.  On  appeal  in  Smuck  v.  Hobson,^^  the 
appellate  court  affirmed  the  lower  court's  holding,  but  emphasized  that  intelligence  testing 
and  ability  grouping  were  not  illegal  per  se. 

U.S.  courts  considering  the  legality  of  intelligence  testing  in  streaming  have  been 
reluctant  to  make  any  pronouncements  against  intelligence  testing's  scientific  validity.  They 
have  also  side-stepped  the  disparate  impact  issue.  Rather,  they  have  emphasized  the  tests' 
illegal  use  as  part  of  generally  discriminatory  placement  schemes  and  the  tests'  overt,  cultural 
bias.  As  in  the  case  of  pre-employment  testmg's  validity,  the  issue  of  the  validity  of 
intelligence  testing  is  not  a  straightforward  one.  Discussions  of  its  capabilities  and  its  failings 
are  often  complicated  and  psychometrically  oriented.  Courts  are  in  no  better  position  to 
decide  on  its  vagaries  than  the  average  lay  person,  as  in  the  case  of  pre-employment  testing.  It 
is  perhaps  wise  then  that  courts  have  avoided  declaring  particular  tests  illegal,  and  have  relied 
on  more  situational  analyses.  This  does  not  always  work  out  well,  however,  if  the  decision- 
maker is  relatively  unsophisticated  about  testing  and  systemic  discrimination,  as  in  PASE  v. 
Hannon. 

While  IQ  tests  are  used  far  less  fi-equently  in  schools  than  they  used  to  be,  the  issues 
raised  by  these  tests  are  not  dead.  The  IQ  tests  merely  present  in  a  more  extreme  form  some 
of  the  assumptions  inherent  in  standardized  testing  which  often  work  to  the  disadvantage  of 
vulnerable  students  in  the  school  population.  Thus  the  demise  of  the  IQ  test  per  se  does  not 
mean  that  the  human  rights  problems  implicit  in  testing  have  been  resolved.  Problems  of  bias 
in  testing  still  persist,  albeit  in  forms  that  are  sometimes  more  subtle  than  in  the  traditional  IQ 
test.  This  subtlety  may  itself  pose  an  additional  level  of  difficulty. 

(d)    Future  Directions  for  Testing  in  Special  Education 

The  U.S.  Committee  on  Ability  Testing,  in  its  broad  review  of  testing  under  the 
auspices  of  the  National  Research  Council,  recommended  that  three  general  principles  apply 
to  any  scheme  for  the  classification  of  students:  reversibility  of  assignments,  combination  of 
information,  and  instructional  validity.  These  principles,  and  the  Committee's  findings,  are 
well  summarized  by  Diane  Riley: 

(1)  Reversibility  of  assignments:  What  is  known  about  educational  development  does  not 
warrant  allowing  classification  or  instructional  plans  to  stand  without  periodic  review.  The 
pace  of  children's  development  is  not  regular  or  foreseeable,  but  has  spurts  and  lags  over 
time  and  in  particular  subject  areas.  There  are  documented  instances  of  children  assigned  to 
slow  groups  or  to  other  non-standard  instructional  groups  that,  once  made,  were  never 
changed.  In  addition  there  is  rarely  provision  for  systematic  reconsideration  of  the  decision, 
made  in  early  high  school,  that  a  student  is  or  is  not  "college  material." 

(2)  Combination  of  information:  Instructional  plans,  including  classifications,  should  not  rest 
on  a  single  test  score.  Tests  are  best  estimates  of  performance  capabilities  in  relatively 


^^      408  F.2d  1 75  (D.C.  Cir.  1 969). 

Riley,  supra,  c.  1,  n.  2,  at  59  et  seq. 
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narrow  domains  of  human  competence.  An  educational  decision  should  take  into  account 
many  kinds  of  information  and  from  a  number  of  sources. 

(3)  Instructional  validity:  No  student  should  be  assigned  to  a  program  that  is  not  expected  to 
enhance  his  or  her  achievement.  Classification  of  pupils  is  only  warranted  when  the 
classification  rules  -  whether  based  on  tests  or  not  -  have  instructional  validity.  The  choice 
of  a  basis  for  classification  should  start  with  an  examination  of  the  instructional  alternatives 
and  the  abilities  they  require.  The  examination  of  the  child  should  focus  on  the  abilities 
necessary  for  instruction.  Unfortunately  research  on  the  ability  requirements  of  specific 
methods  of  instruction  has  not  been  carried  far,  and  no  coherent  body  of  findings  is 
available  to  guide  practice. 

If  these  principles  are  accepted,  a  number  of  recommendations  about  educational 
practices  naturally  flow  from  them.  These  include  that: 

Distinctions  and  classifications  that  lead  to  the  isolation  of  students  are  unjustified 
if  there  is  no  expectation  that  special  placement  will  provide  them  with  more  effective 
instruction  than  the  normal  program  provides.  This  is  consistent  with  the  approach  of 
the  Ontario  Court  of  Appeal  in  Eaton.  There  should  be  no  testing  conducted  to  label 
children  gratuitously,  in  the  absence  of  appropriate  programs  that  would  benefit  them. 

No  important  decision  about  a  child's  educational  future  should  be  made  based  on 
a  test  score  in  isolation;  further,  the  use  of  rigid  numerical  cut-off  scores  should  not 
serve  as  the  basis  for  decisions  about  special  education. 

Periodic  review  of  classifications,  and  monitoring  of  the  instructional  validity  of 
programs,  is  necessary  to  avoid  miscategorizations  that  do  not  reflect  a  student's  growth 
and  development. 

The  principle  of  periodic  review  is  dealt  with  in  Regulation  305  section  8(1),  which 
provides  for  review  at  least  once  every  twelve  months,  or  at  any  time  a  parent  or 
principal  requests,  after  the  placement  has  been  in  effect  for  three  months.  It  is 
recommended  that:  the  other  two  principles  be  reflected  in  more  detailed  regulations 
than  presently  exist  under  the  Education  Act. 

Regulations  also  need  to  be  promulgated  that  protect  the  equality  rights  of 
minority  students  whom  school  boards  seek  to  subject  to  testing  for  special  education 
classification.  These  regulations,  at  a  minimum,  should  detail  the  following: 

(1)  the  specific  training  psychologists  and  other  decision-makers  in  the 
classification  process  must  receive  on  minority  student's  development,  and 
particularly  bilingualism.  They  should  be  aware  of  systemic  discrimination. 
They  should  also  be  aware  of  the  educational  culture  and  traditions  of  diverse 
communities. 

(2)  the  establishment  of  school  board  policies  respecting  psychological  assessment 
of  students  from  minority  backgrounds. 
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(3)  requirements  for  school  boards  and  other  special  education  decision-makers 
to  monitor  current  research  on  testing  and  its  validity  for  minority  students, 
and  periodically  to  review  policies  with  current  studies  in  mind. 

(4)  a  process  that  guarantees  meaningful  parental  participation  in  classification 
decisions,  especially  where  parents  speak  a  language  other  than  English  or 
have  little  appreciation  of  the  import  of  special  education  classifications. 

4.       ADMISSIONS  TESTING  IN  HIGHER  EDUCATION 

(a)    Score  Differentials  Among  Groups 

The  chance  to  attend  college  or  university,  or  professional  school,  is  determined  at  most 
Canadian  institutions  at  least  partially  by  scores  on  various  admissions  tests.  Most  students 
planning  to  attend  college  will  take  the  SAT.  Those  planning  on  further  education  may  face 
the  Graduate  Record  Exam  (GRE)  for  graduate  school;  the  Medical  College  Admission  Test 
(MCAT)  for  medical  school;  the  Graduate  Management  Admission  Test  (GMAT)  for 
business  school;  or  the  Law  School  Admission  Test  (LSAT)  for  law  school.  These  tests  play 
an  important  role  in  gaining  entry  to  prestigious  professions  in  our  society. 

Desegregated  statistics  for  these  tests  are  publicly  available  through  their  sponsoring 
bodies.  All  consistently  show  score  differentials  across  gender  and  cultural  groups.  Upper 
income,  white  and  male  test  takers  do  better  on  these  tests.  This  is  not  in  dispute.  What 
continues  to  be  the  subject  of  debate,  however,  is  the  cause  of  this  gap.  Many  researchers 
have  argued  that  the  differentials  are  caused  by  biases  inherent  in  the  style  of  the  tests 
themselves.  Testing  officials  often  argue  that  the  tests  are  objective  and  simply  reflect  the 
unequal  educational  opportunities  afforded  these  various  groups.  As  seen  m  the  discussion 
in  the  previous  chapter,  human  rights  decision-makers  often  have  trouble  understanding 
systemic  bias,  and  take  the  approach  of  viewing  the  differentials  as  the  unfortunate  but 
objective  results  of  underprivilege. 

A  third  cause  of  these  differentials  has  been  proposed  by  psychologist  Claude  Steele  of 
Stanford  University,  that  of  "stereotype  threat."  He  describes  this  phenomenon: 

The  worse  part  of  being  a  target  of  prejudice  is  often  assumed  to  be  coping  with  the  unjustice  of  it, 
the  actual  discrimination  and  bias  that  befalls  one.  Yet  a  significant  share  of  this  burden  may  lie 
elsewhere,  in  a  chronic  sense  of  being  threatened  by  negative  images  about  one's  group,  that  is,  of 
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See  discussion  in  Chapter  1.  See  also  Medina  &  Neill,  Fallout  from  the  Testing  Explosion:  How  100  Million 
Standardized  Exams  Undermine  Equity  and  Excellence  in  America 's  Public  Schools  (National  Center  for  Fair  and 
Open  Testing  (FairTest))  Oct.  1988;  Wrightman  &  Muller,  Comparison  of  LSAT  Performance  Among  Selected 
Subgroups,  (1990)  Law  School  Admission  Council  Statistical  Report  90-01 . 

See  discussion  in  Chapter  1.  See  also  Wilder  &  Powell,  (1989)  Sex  Difference  in  Test  performance:  A  Survey  of 
the  Literature,  College  Entrance  Examination  Board  Report  89-3. 

See  for  example  Educational  Testing  Service,  Test  Scores  and  Family  Income:  A  Response  to  Charges  in  the 
Nader/Nairn  Report  on  ETS  (1980). 
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being  judged  by  them,  of  being  treated  in  terms  of  them,  of  being  at  risk  of  fulfilling  them.  In  trying 
to  capture  the  experience  of  being  the  target  of  prejudice,  a  broad  range  of  analysts  and  social 
scientists  have  described  this  state,  from  Allport  (1954),  Sartre  (1946),  and  Fanon's  (1952)  classic 
treatments  to  S.  Steele's  (1990)  recent  discussions  of  what  he  called  racial  vulnerability  in  African 
Americans.  These  models,  however,  conceptualize  the  state  as  an  internalized  feature  of  the 
personality.  Allport,  for  example,  stated  that  "Group  oppression  may  destroy  the  ego  entirely,  and 
reverse  its  normal  pride...".  The  present  analysis,  following  Goffman's  (1963)  analysis  of  stigma, 
portrays  this  experience  -  and  its  effects  -  as  less  an  aspect  of  the  individual's  internalized 
psychology,  than  as  a  predicament  posed  for  them  by  broadly  disseminated  stereotypes  about  their 
group.  Whether  or  not  one  experiences  this  threat  is  seen  to  depend  primarily  on  whether  the 
stereotype  becomes  situationally  relevant  as  a  self-characterization.  The  central  point  is  that  everyone 
in  a  collective  knows  the  stereotypes  about  a  given  target  group,  including  the  group  members 
themselves,  and  everyone  knows  everyone  knows.  Thus  the  predicament  of  "stereotype  threat":  the 
stereotype  stands  as  a  hypothesis  about  the  individuals  in  the  group,  and  they  know  that  anything 
about  them  or  anything  they  do  that  fits  the  stereotype  can  be  taken  as  confirming  it  as  self- 
characteristic,  in  the  eyes  of  others,  and  perhaps  in  their  own  eyes. 

This  threat  amounts  to  a  jeopardy  of  double  devaluation:  once  for  whatever  bad  thing  the 
stereotype-fitting  behaviour  or  feature  would  say  about  anyone,  and  again  for  its  confirmation  of  the 
bad  things  alleged  in  the  stereotype.  Consider  the  woman  student  who  gives  the  wrong  answer  in 
math  class.  She  is  threatened  by  the  judgement  as  is  anyone,  that  she  lacks  a  particular  skill.  But  she 
is  also  threatened  by  the  possibility  of  confirming,  or  being  seen  as  confirming,  the  deeper  limitation 
alleged  in  the  stereotype. 

Steele  and  his  colleagues  have  studied  the  effects  of  stereotype  threat  directly  in  the 
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context  of  standardized  admissions  testing.  A  stereotype  which  commonly  demeans  women 
and  mmority  groups  is  that  of  intellectual  inferiority.  In  a  study  of  Black  students' 
performance  on  the  SAT,  it  was  found  that: 

[w]ith  SAT  differences  statistically  controlled,  black  subjects  performed  worse  than  white  subjects 
when  the  test  was  presented  as  a  measure  of  their  [intellectual]  ability,  but  improved  dramatically, 
matching  the  performance  of  whites,  when  the  test  was  presented  as  less  reflective  of  ability. 


In  support  of  [the  reasoning  of  stereotype  threat],  the  present  experiments  show  that  making  African- 
American  subjects  vulnerable  to  judgement  by  negative  stereotype  about  their  group's  intellectual 
ability  depressed  their  standardized  test  performance  relative  to  white  subjects,  while  conditions 
designed  to  alleviate  this  threat  improved  their  performance,  equating  the  two  groups  once  their 
differences  in  SAT's  were  controlled.  Studies  1  and  2  produced  this  pattern  by  varying  whether  or 
not  the  test  was  represented  as  diagnostic  of  intellectual  ability. ..Study  3  provided  direct  evidence 
that  this  manipulation  aroused  stereotype  threat  in  black  subjects  by  showing  that  it  activated  the 
racial  stereotype  and  stereotype-related  self-doubts  in  their  thinking.. .Study  4  showed  that  merely 
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Claude  Steele,  "A  Threat  in  the  Air:  How  Stereotypes  Shape  the  Intellectual  Identities  and  Performance  of  Women 
and  African  Americans",  (in  press)  Am.  Psychologist. 

CM.  Steele  &  J.  Aronson  "Stereotype  Threat  and  the  Intellectual  Test  Performance  of  African-Americans", 
(1995)  69  J.  of  Personality  and  Social  Psychology  797;  S.J.  Spencer,  G.M.  Steele,  D.  Quinn,  "Stereotype  Threat 
and  Women's  Math  Performance"  (in  press). 
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recording  their  race,  presumably  making  the  stereotype  saHent,  was  enough  to  impair  Black  student's 
performance  even  when  the  test  was  not  diagnostic  of  ability.  Taken  together  these  experiments 
show  that  stereotype  threat  -  established  by  quite  subtle  instructional  differences  -  can  impair  the 
intellectual  test  performance  of  Black  students,  and  that  lifting  it  can  dramatically  improve  that 
performance. 


Similar  results  were  shown  in  the  case  of  women  and  math  performance. 
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Stereotype  threat  is  a  significant  development  in  the  debate  over  score  differentials, 
because  it  transcends  both  the  issue  of  bias  within  test  items  themselves  and  the  educational 
disadvantages  of  particular  groups.  For  judicial  purposes,  its  acceptance  would  mean  that 
plaintiffs  alleging  discrimination  based  on  score  differentials  need  not  prove  that  the  test  is 
overtly  or  subtly  biased  in  its  style  or  on  particular  test  items.  Rather,  any  time  that  a  group 
that  is  stereotyped  (as  intellectually  inferior)  consistently  does  more  poorly  on  standardized 
admissions  tests  than  a  group  that  is  not,  judicial  decision-makers  should  consider  a  case 
made  ior  prima  facie  discrimination. 

Of  course,  di  prima  facie  case  of  adverse  effect  discrimination  can  be  made  using  sheer 
statistics,  for  which  the  why's  and  wherefore's  of  score  differential  are  irrelevant.  However, 
if  a  judicial  decision-maker  still  sees  the  test  as  otherwise  "objective,"  then  a  plamtiff  s  claim 
is  likely  to  get  derailed  by  defendants'  arguments  of  "necessity."  College  administrators  may 
see  the  tests,  which  are  psychometrically  validated  as  predictors  of  grades,  as  a  necessity  in 
parcelling  out  limited  educational  opportunities,  and  seek  to  blame  score  differentials  on 
unfortunate  previous  disadvantage.  If  instead  the  whole  mechanism  of  intellectual  testing  is 
seen  to  affect  unfairly  those  stereotyped  as  intellectually  inferior  (by  lowered  performance 
due  to  stereotype  threat)  then  they  become  less  accurate  predictors,  and  therefore  less  of  a 
"necessity."  (The  application  of  such  Griggs-sty\Q  disparate  impact  analysis  to  admissions 
testing  is  discussed  in  the  section  below.) 

(b)    Legal  Protection  Against  Disparate  Impact  in  Higher  Education 

(i)      Are  Colleges  and  Universities  Subject  to  the  Charter  and  Human  Rights 
Legislation? 

The  Supreme  Court  of  Canada  has  ruled  that,  in  at  least  in  one  situation,  the  Charter 
does  not  apply  to  universities.  In  McKinney  the  Court  held  that  for  a  university  to  be 
considered  a  government  actor  regarding  collective  bargaining,  government  has  to  control 
that  institution  to  a  requisite  level.  Mere  financing  will  not  be  enough  to  engage  the  Charter. 
The  Court  in  McKinney  found  the  institutions  in  question  not  to  be  subject  to  requisite 
government  control  to  trigger  Charter  protections.  This  does  not  mean  that  universities  will 
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never  be  covered,  and  the  Court  has  in  fact  found  a  community  college's  actions  to  be  subject 
to  Charter  scrutiny. 

In  her  dissent  in  McKinney,  Wilson  J.  found  that  the  institutions  m  question  were 
subject  to  the  Charter,  and  she  proposes  two  other  tests  in  addition  to  control:  those  of 
government  function  and  entity.  The  majority,  while  rejecting  Charter  coverage  for  the 
university  involved  in  McKinney,  does  not  specifically  reject  the  other  tests  described  by 
Wilson  J.  It  is  our  view  that  McKinney  does  not  provide  the  definitive  answer  on  the  test  that 
may  be  applied  to  universities  in  all  cases. 

One  of  the  questions  that  has  not  been  clearly  answered  about  the  application  of  the 
Charter  to  universities  is  whether  the  private  nature  of  the  legal  academy  is  as  clear  in  matters 
relating  to  students  as  it  is  in  respect  to  the  collective  bargaining  of  university  faculty.  Is  a 
university  immune  from  the  reach  of  the  charter  in  all  its  activities?  The  McKinney  answer 
would  appear  to  be  that  it  depends  upon  the  degree  of  control  exercised  by  the  government 
over  the  particular  fiinction  in  question.  This  is  a  matter  of  both  judicial  and  academic  debate. 

If  a  government  fiinction  test  were  to  be  applied,  then,  we  would  argue,  the  university 
admissions  process  is  indeed  covered  by  the  Charter  inasmuch  as  it  involves  dispensing 
resources  associated  with  the  right  to  education.  In  any  case,  universities  are  clearly  covered 
by  human  rights  legislation  in  Ontario  (and  elsewhere),  as  part  of  the  "service"  of 
education.  Thus  the  application  of  the  Charter  becomes  less  critical  in  terms  of  protecting 
human  rights. 

(ii)     U.S.  Directions 

Title  IX  of  the  Education  Amendments  of  1972  prohibits  sex  discrimination  in  any 
educational  program  or  activity  receiving  Federal  financial  assistance.  Title  VI  of  the  Civil 
Rights  Act  of  1964    prohibits  discrimination  on  the  grounds  of  race,  colour  or  national  origin 
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Lavigne  v.  OPSEU  [1991]  2  S.C.R.  211.  Applicability  of  the  Charter  to  discrete  fianctions  of  a  university  was 
considered  in  Blaber  v.  University  of  Victoria  (1995)  123  D.L.R.  (4th)  255  (B.C.S.C).  There,  it  was  held  that  the 
disciplining  of  a  student  was  not  a  governmental  action  that  was  subject  to  the  Charter.  However,  the  court 
examined  an  anti-harassment  policy  separately  for  Charter  applicability,  holding  that  there  was  insufficient 
evidence  for  a  ruling. 

This  is  affirmed  by  the  Supreme  Court  of  Canada  in  University  of  British  Columbia  v.  Berg  (1993)  152  N.R.  99 
(S.C.C). 

20  U.S.C.  §§  1681-87  (1988).  It  provides: 

No  person  in  the  United  States  shall,  on  the  basis  of  sex,  be  excluded  from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination  under  any  education  program  or  activity  receiving  Federal 
financial  assistance. 

Title  IX  expressly  applies  to  public  university  admission  programs  (at  20  U.S.C.  S  1681  (a)(  1)(1988). 

42  use.  I  2000D  (1988).  Both  Title  VI  and  Title  IX  apply  to  private  universities  receiving  Federal  funds:  See 
Grove  City  College,  465  U.S.  at  558  (1984);  Bob  Jones  Univ.  v.  Johnson,  396  F.Supp  597  (D.S.C.  1974),  alTd 
529F.2d514(4thCir.  1975) 
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in  any  program  or  activity  receiving  federal  financial  assistance.  This  would  include 
discrimination  caused  by  test  use,  but  the  question  of  applicability  to  disparate  impact 
discrimination  is  less  clearly  resolved  than  that  in  the  employment  context,  where  Griggs 
firmly  establishes  disparate  impact  as  discrimination. 

The  first  significant  case  in  the  U.S.  to  consider  standardized  admissions  testing  and 
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disparate  impact  discrimination  is  Sharif  v.  New  York  State  Educational  Department  ,  which 
considered  discriminatory  effects  of  the  SAT  on  women.  The  United  States  District  Court  for 
the  Southern  District  of  New  York  held  that  plaintiffs  need  only  demonstrate  discriminatory 
impact  under  Title  IX  regulations,  and  not  intent.  This  aspect  of  the  decision  is  of  less 
significance  in  Canada  (and  Ontario)  where  adverse  impact  discrimination  has  been  generally 
recognized  as  prohibited  under  the  Charter  and  is  explicitly  prohibited  under  human  rights 
legislation.  However,  the  case  remains  significant  for  Canadian  law  on  testing  because  of  its 
approach  to  disparate  impact  analysis,  an  area  which  is  still  nascent  in  Canada. 

In  Sharif,  female  high  school  students  challenged  the  New  York  State  Education 
Department  on  its  practice  of  awarding  merit  scholarships  based  on  SAT  scores.  This 
consistently  resulted  in  a  disproportionate  number  of  male  scholarship  recipients,  reflecting 
their  higher  achievement,  as  a  group,  on  the  SAT.  To  remedy  this,  the  state  had  formerly 
required  that  the  scholarships  be  awarded  at  least  partially  on  the  basis  of  high  school 
performance,  but  when  this  provision  automatically  lapsed  after  one  year,  the  Education 
Department  reinstated  SAT  scores  as  the  sole  criterion.  The  plaintiffs  brought  suit  under  Title 
IX,  and  the  court  decided  that  discriminatory  effects  were  prohibited  with  or  without  intent 
on  the  part  of  the  educational  institutions  involved. 

Having  found  that  disparate  impact  was  the  proper  standard  of  discrimination 
protection,  the  court  applied  the  three-pronged  test  established  in  Griggs:  was  a  prima  facie 
case  established;  if  so,  did  the  testing  constitute  a  "necessity";  if  so,  was  there  a  less 
discriminatory  option?  First,  the  court  found  that  the  plaintiffs  did  make  a  prima  facie 
showing  of  disparate  impact.  This  was  done  throughout  the  use  of  "persuasive  statistical 
evidence"  and  "credible  expert  testimony"  to  show  that  the  disproportion  could  not  have  been 
a  random  result. 

Second,  the  court  found  that  the  use  of  the  SAT  to  award  merit  scholarships  was  not  an 
"educational  necessity."  The  SAT,  as  a  predictor  of  fiiture  academic  performance  was  not  a 
measure  of  achievement,  and  was  not  statistically  validated  as  a  measure  of  past  performance. 
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Concerning  Title  VI,  under  which  most  legal  challenges  to  special  education  classification  schemes  have  been 
mounted,  it  has  in  fact  been  held  that  Title  VI  does  not  operate  to  prevent  disparate  impact  discrimination,  and 
programs  will  not  violate  it  unless  they  involve  intentional  discrimination.  However,  if  the  discrimination 
involved  violates  regulations  promulgated  under  Title  VI  (which  are  extensive)  then  intent  no  longer  becomes  a 
necessary  component  of  prohibited  discrimination:  See  Guardians  Association  v.  Civil  Service  Commission  463 
U.S.  582(1983) 

709  F.Supp.  345  (S.D.N. Y.  1989) 

See  Sharif,  supra  n.  67  at  362. 
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Far  from  being  an  educational  necessity,  the  court  held  that  the  use  of  the  SAT  here  was 


altogether  inappropriate 
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Third,  the  court  held  that  even  if  the  defendants  had  been  able  to  show  educational 
necessity,  their  past  practice  of  using  combined  grade  point  averages  and  SAT  scores  as  the 
basis  for  the  awards  showed  that  alternative,  less  discriminatory  approaches  were  available. 
The  court  dismissed  the  Education  Department's  claim  that  this  approach  caused  heavy 
administrative  and  fmancial  burdens,  noting  that  the  affected  female  students'  hardships 
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outweighed  the  Department's  costs. 

What  can  be  said  about  directly  importing  disparate  impact  analysis  from  the  (Title  Vll) 
employment  situation  to  the  educational  context?  Some  assert  that  prohibitions  should  be 
stronger  in  the  educational  context.  The  district  court  in  Larry  P.  v.  Riles  pointed  out  the 
following: 

If  tests  can  predict  that  someone  is  going  to  be  a  poor  employee,  the  employer  can  legitimately  deny 
that  person  a  job,  but  if  tests  suggest  that  a  young  child  is  probably  going  to  be  a  poor  student,  the 
school  cannot  on  that  basis  alone  deny  that  child  the  opportunity  to  improve  and  develop  the 
academic  skills  necessary  to  success  in  our  society. 

As  the  discussion  in  Chapter  2  reviews,  the  U.S.  Supreme  Court  has  been  moving  away 
from  protection  from  disparate  impact  discrimination  for  employees  under  Title  VII.  The 
U.S.  Supreme  Court  in  Wards  Cove  significantly  lessened  the  defendant's  burden  of  showing 
necessity,  and  increased  what  was  required  of  plaintiffs  to  show  a  prima  facie  case.  Some 
would  argue  that  this  reflects  the  U.S.'s  "mood  swing"  to  the  right,  which  supports  increased 
employer  freedom.  Seen  from  that  point  of  view,  the  idea  that  Title  IX  and  Title  VI 
educational  protection  should  strictly  follow  the  latest  Title  VII  employment  analysis  seems 
mappropriate. 

(Hi)    Canadian  Possibilities  for  Adverse  Impact  and  Systemic  Discrimination 
Analysis 

In  Canada,  while  the  Supreme  Court  has  imported  the  Griggs  framework  to  cases  of 
adverse  impact  analysis,  the  definition  of  its  elements  in  various  contexts  has  not  yet 
occurred.  This  is  very  much  the  case  regarding  education  specifically.  No  cases  have  been 


69 

70 
71 

72 


/Z)/^.  at  354-55. 

Ibid,  at  364. 

495  F.Supp.  926  at  969  (ND  Cal.  1979),  aff  d  in  part,  rev'd  in  part  793  F.  2d  969  (9th  Cir.  1984).  This  quoted  part 
of  the  decision  was  affirmed,  with  the  circuit  court  noting  that  "the  employment  context  is  quite  different  from  the 
educational  situation."  (at  980). 

However,  see  Connor  and  Vargas'  analysis  of  the  possibility  of  applying  the  detailed  regulations  of  Title  VII  in 
the  educational  context  (supra.c.  1,  n.  135  at  45-57).  Such  specificity  would  clarify  exactly  what  kind  of  test  use 
constitutes  discrimination  and  who  must  search  for  alternatives  and  to  what  extent.  This  would  be  a  direct 
departure  from  typical  judicial  deference  to  educational  decision-makers. 
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raised  at  any  level  in  Canada  regarding  educational  testing  and  adverse  impact  discrimination. 
The  Court  has,  however,  stated  in  Berg: 

Eligibility  criteria,  as  long  as  they  are  non-discriminatory,  are  a  necessary  part  of  most  services,  in 
that  they  ensure  that  the  service  reaches  only  its  intended  beneficiaries,  its  "public",  thereby  avoiding 
overuse  and  unnecessary  depletion  of  scarce  resources.  The  benefits  of  such  screening  tools, 
however,  should  not  come  at  the  cost  of  excluding  the  protection  of  human  rights  legislation. 

As  in  the  employment  context,  a  prima  facie  burden  of  showing  disparate  impact  in 
educational  testing  would  fall  heavily  on  affected  persons.  In  Sharif,  score  differentials  went 
directly  to  the  issue  of  discrimination,  as  they  were  the  sole  criteria  for  awards.  Although 
score  differentials  are  well  documented,  they  are  not  usually  the  only  criteria  in  admissions 
decision-making.  Those  adversely  affected  in  Canada  would  probably  have  to  attack  the 
testing  as  part  of  an  overall  discriminatory  admissions  scheme,  analogous  to  the  situation  of 
women  applying  for  jobs  at  CN  in  Action  Travail.  This  requires,  as  in  Action  Travail,  review 
of  all  the  defendant's  relevant  practices  by  experts,  and  much  "inside  information". 

Further,  the  human  rights  decision-maker  must  be  aware  of  the  complex  aspects  of 
systemic  discrimination,  such  as  stereotype  threat,  described  above.  Decision-makers  who  are 
relatively  unsophisticated  about  testmg  issues  may  take  the  score  differentials  not  as  proof  of 
discrimination  but  as  proof  of  unfortunate  disadvantages  which  make  women  and  minorities 
less  successftil  on  what  are  "legitimate"  tests.  Instead,  decision-makers  should  be  reviewing 
the  entire  admissions  process  of  which  standardized  testing  is  a  part  to  determine  if  plaintiffs 
are  suffering  from  systemic  discrimination.  This  was  done  in  examining  the  corporate  culture 
of  CN  in  Action  Travail.  Making  such  a  case  against  tests  like  the  SAT,  GRE  and  LSAT  and 
universities'  use  of  them  will  not  be  easy  under  the  current  processes  available  to  secure 
equality. 

The  second  prong  oi  Griggs,  "business  necessity,"  has  been  held  in  the  U.S.  to  various 
high  and  low  standards.  Its  meaning  is  not  completely  clear  in  Canada,  but  seems  to  fall 
somewhere  between  "essential"  and  the  lax  Wards  Cove  standard  of  fulfilling  some  legitimate 
purpose  (see  discussion  in  Chapter  2).  What  "educational  necessity"  might  be  is  even  less 
clear.  It  is  our  view  that  if  the  Griggs  approach  is  to  be  applied  in  the  educational  context. 
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5'M/?ran.  63  at  133-34. 

Again,  as  in  the  employment  context,  the  question  arises  as  to  how  big  a  differential  must  be  to  suffice  as 
constituting  prima  facie  discrimination.  In  the  U.S.,  there  is  no  educational  guideline  similar  to  the  "four-fifths 
rule"  under  the  Uniform  Guidelines  on  Employee  Selection  Procedures.  In  Larry  P.,  plaintiffs  established  zt. prima 
facie  case  when  showing  that  test-based  placements  resulted  in  black  children  being  represented  in  special 
education  classes  at  three  times  the  rate  of  their  representation  in  the  general  population.  In  Sharif  plaintiffs 
proved  aprima  facie  case  where  women  constituted  over  half  of  scholarship  applicants  but  were  awarded  less  than 
a  third  of  scholarships.  As  there  are  so  few  cases,  these  must  be  taken  as  minimum  standards,  and  not  definitive  of 
what  will  be  considered  a  "significant  "  impact  in  the  U.S.  In  Canada,  there  has  been  no  requirement  yet  for 
adverse  impact  to  be  "substantial"  or  "significant"  as  there  has  been  in  the  U.S.  (see  discussion  Chap.  2). 
Therefore,  as  of  this  writing  any  disparate  impact  would  constitute  prohibited  discrimination  in  Canada,  though 
this  is  no  doubt  an  issue  that  Canadians  courts  will  have  to  face  at  some  point. 
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then  a  very  high  standard  of  "educational  necessity"  should  be  upheld  for  institutions  seeking 
to  defend  their  use  of  discriminatory  standardized  tests. 

In  the  U.S.  educational  necessity  questions  would  most  likely  revolve  around  the 
validity  of  particular  tests.  One  analyst  describes  the  legal  framework  operating  in  practical 
terms  for  women  as  follows: 

Plaintiffs  who  challenge  college  admission  or  scholarship  distribution  decisions  predicated  on  SAT 
results  will  have  to  prove  that,  in  fact,  the  SAT  does  not  predict  college  success  for  women  reliably 
enough  to  constitute  an  educational  necessity  in  the  admission  or  scholarship  distribution  process.  In 
order  to  rebut  plaintiffs'  claims  defendant  colleges  would  present  studies  demonstrating  the 
relationship  between  students'  SAT  scores  and  freshman  grade  point  averages.  Most  of  these  studies 
show  that,  in  general,  using  SAT  results  improves  the  prediction  of  freshman  grades.  However, 
researchers  at  the  College  Board  and  at  independent  institutions  have  discovered  that  women 
generally  achieve  higher  first-year  college  grade  point  averages  than  men  do,  even  though  the  men 
receive  higher  SAT  scores.  Consequently  a  single  prediction  formula  for  both  men  and  women  will 
indicate  that  women  applicants  are  likely  to  be  less  successful  in  college  than  they  actually  prove  to 
be  once  they  enroll.  This  suggests  that,  for  women,  the  SAT  is  not  fulfilling  its  primary  purpose  of 
predicting  first-year  grades.  As  a  result,  SAT  use  in  admissions  may  cause  fewer  women  to  be 
admitted  to  the  college  than  are  actually  qualified  to  attend.  If  the  purpose  of  a  college's  student 
selection  process  is  to  select  applicants  who  are  most  likely  to  succeed  academically  in  that  college, 
using  the  SAT  in  the  above  described  manner  cannot  be  defended  as  "reasonably  related"  to  that 
purpose.  Therefore,  defendant  colleges  and  universities  to  whom  this  grade  versus  test  score 
discrepancy  applies  cannot  validly  demonstrate  the  educational  necessity  of  gender  neutral  use  of 
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SAT  scores  in  their  admission  process  [footnotes  omitted]. 

According  to  the  third  prong  of  Griggs,  even  if  a  defendant  can  show  educational 
necessity,  the  existence  of  alternative  selection  measures  that  do  not  adversely  affect 
protected  groups  may  allow  plaintiffs  to  prevail.  Congruently,  under  the  Ontario  Human 
Rights  Code,  even  if  an  adverse  impact  discriminatory  practice  can  be  shown  to  be  reasonable 
and  bona  fide,  there  is  a  duty  to  accommodate.  To  continue  with  the  U.S.  example  of  women 
and  the  SAT: 

Even  if  defendants  prevail  on  the  educational  necessity  issue,  plaintiffs  may  prevail  on  the  third 
element  of  the  disparate  impact  claim  by  establishing  that  alternative  selection  procedures  exist 
which  do  not  adversely  affect  women  applicants.  Without  eliminating  the  SAT  from  the  admission 
process  altogether,  colleges  can  avoid  disparate  impact  by  using  gender-specific  prediction  formulae. 
Researchers  have  demonstrated  that  separate  prediction  equations  for  women  and  men  more  closely 
predict  their  college  performance  than  a  prediction  equation  developed  without  regard  to  gender.  A 
gender-specific  prediction  process  will,  therefore,  enable  a  college  to  increase  the  accuracy  of  its 
admission  decisions.  In  addition,  this  type  of  process  will  increase  the  number  of  women  admitted  to 
competitive  colleges,  thereby  decreasing  the  adverse  impact  on  women  which  results  from  the 
gender-neutral  use  of  test  scores  [footnotes  omitted]. 
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Lora  Silverman,  "Unnatural  Selection:  A  Legal  Analysis  of  the  Impact  of  Standardized  Test  Use  on  Higher 
Education  Resource  Allocation"  (1990)  23  Loyola  of  L.A.  L.  Rev.  1433  at  1457-1458. 

Ibid,  at  1458. 
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As  discussed  in  Chapter  1 ,  this  third  element  of  analysis  from  Griggs  is  imbedded  in  the 
Canadian  analytical  framework  in  section  1  of  the  Charter  and  in  the  provisions  for 
accommodation  under  human  rights  codes.  Under  Charter  section  1,  the  burden  of  showing 
that  a  particular  discriminatory  activity  is  the  least  offensive  alternative  is  on  a  defendant.  The 
precise  responsibility  for  developing  and  providing  alternatives  under  human  rights 
legislation  is  not  yet  clear  (as  discussed  in  Chapter  1). 

What  would  be  proper  accommodation  in  Canada  in  higher  education  admissions?  This 
third  aspect  of  adverse  effect  analysis  demands  the  examination  of  admissions  practices  in 
their  real-world  context,  and  not  simply  the  suggestion  of  technical  fixes  for  adjusting  test 
use.  In  the  illustration  noted  above,  specific  formulae  can  be  used  to  improve  the  validity  of 
SAT  scores  for  women  in  grade  prediction.  While  this  may  solve  some  of  the  statistical 
impact  created  by  the  SAT,  it  does  nothing  to  address  the  discrimination  embodied  in  the 
view  that  first-year  grades  determine  "success"  in  education.  Further,  the  individuals  taking 
such  tests  may  suffer  from  compounded  score  differentials  across  several  groups,  as  in  the 
case  of  low  income  Black  women.  It  is  impossible  to  create  formulae  that  properly  address 
the  complex  intersection  of  societal  prejudices  that  affect  test  scores  for  different  individuals 
and  communities.  We  suggest  that  alternatives  to  test  use  necessarily  require  a  total 
reexamination  of  university  processes  and  goals. 

(iv)    The  LSAT  Example 

The  real  world  effects  of  usmg  discriminatory  tests  in  making  admissions  decisions  can 
be  seen  in  the  case  of  the  LSAT.  Problems  with  its  use  raise  the  point  that  tests  must  be 
examined  in  their  institutional  and  societal  context  for  systemic  discrimination,  and  not  only 
for  the  technical  predictivp  validity  and  adverse   impact.   The   LSAT  may  be  "valid" 
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technically,  yet  be  part  of  admission  practices  which  perpetuate  inequality.  As  in  Action 
Travail,  the  banning  of  discriminatory  testing  may  be  ordered  using  a  numbers-based  adverse 
effect  analysis,  but  this  should  be  only  part  of  changing  the  larger  picture.  It  must  be  asked 
why  universities  are  so  fond  of  relying  on  tests  which  show  indisputable  score  differentials 
across  gender  and  cultural  groups,  what  is  their  (tests'  and  universities')  definition  of 
"success"  and  "aptitude,"  and  whether  these  defmitions  incorporate  discriminatory  views. 
The  experience  of  women  and  minority  law  school  applicants  (and  students)  in  Canada  bears 
out  the  view  that  obstacles  presented  by  LSAT  use  in  admissions  are  only  symptomatic  of  the 
larger  discrimination  perpetrated  in  the  process  of  legal  education. 

If  psychometric  validity  using  first-year  grades  alone  is  examined,  studies  by  the  Law 
School  Admissions  Council  (the  LSAT's  sponsoring  body)  show  that  for  the  minority  groups 
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Many  critics  have  raised  the  issue  of  LSAT  validity  and  use  concerning  various  groups  in  society:  R.  Sandoval, 
"Why  the  LSAT  Does  Not  Test  Chicanos",  ((1979-81)  6  Texas  Southern  Law  Review  31;  N.  Uhl  and  K.  Pratt, 
"Procedures  for  Facilitating  the  Admission  of  Blacks  to  Law  School  (1979)  22  Howard  Law  Journal  473;  R.  Linn, 
"Test  Bias  and  the  Prediction  of  Grades  in  Law  School"  (1975)  27  J.  Legal  Ed.  293;  Donald  Purich,  "Affirmative 
Action  in  Canadian  Law  Schools:  The  Native  Student  in  Law  School"  (1986-87)  51  Sask.  Law  Rev.  79;  Clark, 
"What  is  Your  Tolerance  of  Ambiguity"  (1977)  4  Learning  and  the  Law  12;  Simien  Eulius,  "The  Law  School 
Admissions  Test  as  a  Barrier  to  Almost  Twenty  Years  of  Affirmative  Action"  (1987)  12  Thurgood  Marshall  Law 
Rev.  359. 
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examined  (Blacks,  Mexican-Americans,  and  Hispanics),  the  LSAT  is  an  equally  valid 
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predictor  as  for  white  students.     While  that  assertion  is  by  no  means  settled  by  the  LSAC 
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Studies  ,  even  if  we  accept  it,  both  the  validation  and  the  use  of  LSAT's  remains 
problematic.  This  assertion  of  "validity,"  as  based  on  grades,  reinforces  the  discriminatory 
aspects  of  legal  education  itself.  First-year  grades  are  based  on  courses  which  are  Eurocentric, 
have  little  to  do  with  the  personal  skills  needed  as  a  lawyer,  and  are  prmiarily  based  on  one 
three-hour  exam.  The  LSAT  tests  high  level  reading  skills,  deductive  reading  skills,  and 
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synthesis/analysis  skills  based  on  written  material.  It  is  not  surprising  that  test  success 
correlates  with  first-year  grades.  Should  the  LSAT,  which  is  validated  regarding  such  a 
narrow  range  of  skills,  be  used  as  a  gateway  to  the  legal  profession? 

Validation  studies  using  law  school  grades  also  necessarily  only  say  something  about 
that  pool  of  applicants  that  are  accepted  to  law  schools.  Furthermore,  the  LSAC  only  releases 
disaggregated  statistics  for  those  test  takers  that  in  fact  apply  to  law  schools.  This  says 
nothing  about  those  test  takers  whose  scores  discourage  application.  It  also  says  nothing 
about  those  who  feel  discouraged  from  taking  the  test  altogether.  Such  self-selection 
problems  with  tests  such  as  the  LSAT  are  difficult  to  address  in  a  legal  framework  that 
contemplates  a  single  plaintiff  and  defendant,  as  opposed  to  answering  systemic 
discrimination. 

Various  alternatives  exist  to  ameliorate  negative  effects  of  the  LSAT.  Many  of  these 
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rely  on  formulae  for  its  use  for  particular  groups.  As  discussed  in  Chapter  1,  such  an 
approach  can  never  hope  to  address  the  diversity  of  communities  in  Canadian  society. 
Further,  law  schools'  approach  of  trying  to  maintain  an  appearance  of  general  admissions 
policy  that  relies  on  "science"  is  dubious.  As  James  Hathaway  has  argued,  such  efforts  give 
rise  to  the  "mythical  meritocracy"  of  law  school  admissions.  It  is  far  better  to  be  up  front 
about  goal-based  admissions,  than  to  try  tortuously  to  adjust  the  LSAT  mto  fairness. 

Instead  of  plaintiffs'  building  a  prima  facie  case  against  admissions  tests  based  on 
statistics,  and  instead  of  schools'  defending  them  as  necessities  based  on  their  scientific 
validity,  the  equality  issues  involved  should  be  examined  in  light  of  admissions  practices 
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An  Analysis  of  Differential  Validity  and  Differential  Prediction  for  Black,  Mexican  American,  Hispanic,  and 
White  Law  School  Students,  Law  School  Admission  Council  Research  Report  90-03,  June  1990. 

The  LSAC's  report  itself  raises  the  issues  of  both  overprediction  for  minority  LSAT  test  takers,  and 
underprediction  for  the  same  groups  depending  upon  the  score  range  into  which  their  score  falls:  "minority 
performance  can  be  underpredicted  in  the  most  critical  range,  such  as  near  the  cut  score,  and  yet  be  overpredicted 
on  average"  {Ibid,  at  3). 

As  discussed  in  Chapter  1,  such  tests  are  English-language  tests  and  put  anyone  whose  first  language  is  not  the 
English  of  the  LSAT  at  a  great  disadvantage.  This  can  include  immigrants,  Aboriginal  students,  and  native 
English  speakers  using  "non-standard"  English. 

See  for  example,  N.  Uhl  and  K.  Pratt,  supra  n.  530  above. 

James  Hathaway,  "The  Mythical  Meritocracy  of  Law  School  Admissions"  (1984)  34  J.  Legal  Ed.  86. 
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altogether.  A  Special  Advisory  Committee  to  the  Canadian  Association  of  Law  Teachers 
reviewed  the  issue  in  1992: 

Admissions  processes  for  Canadian  law  schools  are  discriminatory.  They  are  primarily  numerical, 
based  on  pre-law  grades  and  performance  on  the  Law  School  Admission  Test  (LSAT).  This 
concentration  on  GPA  and  LSAT  (or  other  objective  predictors  of  law  school  performance)  favours 
certain  students,  particularly  those  with  the  support,  both  personal  and  financial,  that  enables  them  to 
obtain  the  credentials  for  law  school  admission  by  performing  well  throughout  secondary  and  post- 
secondary  education.  It  also  favours  students  from  family  and  cultural  situations  that  encourage  them 
to  aspire  to  such  educational  opportunities. 


One  of  the  most  insidious  and  discriminatory  features  of  the  current  approach  to  legal  education  is 
the  extent  to  which  the  whole  enterprise  focuses  on  [a]  narrow  concept  of  merit.  The  meritocratic 
message  is  conveyed  and  reiterated  at  every  available  opportunity  by  institutions  and  professors.  It  is 
reinforced  by  the  unceasing  linkage  between  career  prospects  and  grades.  Perhaps  most  insidiously, 
it  is  reified  in  the  sociology  of  law  school,  where  students  value  or  devalue  each  other  on  the  basis  of 
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"performance." 

Misuse  altogether  of  LSAT  scores  is  a  further  possibility  that  would  compound  the 
initial  adverse  impact.  The  Law  School  Admission  Council  (LSAC)  has  issued  guidelmes  for 
the  proper  use  of  their  tests.     The  guidelines  also  strongly  warn  agamst  using  LSAT  scores 
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for  anything  other  than  admission  decisions.  The  Council  warns  specifically  against  the  use 
of  LSAT  scores  as  measures  of  achievement,  rather  than  aptitude.  It  advises  employers 
neither  to  seek  nor  use  individuals'  scores,  and  law  schools  not  to  supply  them  to  employers 
or  include  them  on  transcripts.  These  warnings  reflect  the  fact  that  the  LSAT's  purpose  is  to 
predict  law  school  grades.  Once  a  student  has  earned  grades,  the  test  score  is  no  longer 
relevant,  and  it  should  not  continue  to  follow  a  student  in  his  or  her  search  for  employment. 

It  appears  however,  that  at  least  in  the  U.S.  many  employers  would  like  to  obtain  LSAT 
mformation  about  prospective  employees.  In  1991,  a  new  version  of  the  LSAT  began  to  be 
used    which    made    score    comparisons    between    the    old    and    new    test    inappropriate 
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Special  Advisory  Committee  to  the  Canadian  Association  of  Law  Teachers:  Tariq  Alvi  Rose  Boyko,  Lilian  Ma, 
Wade  MacLaughlan,  Trish  Monture,  Yvonne  Peters,  Joanne  St.  Lewis,  "Equality  in  Legal  Education:  Sharing  a 
Vision,  Creating  the  Pathways"  (1992)  17  Queen's  L.  J.  174,  at  187-88. 

Law  School  Admission  Council,  Cautionary  Policies  Concerning  LSAT  Scores  and  Related  Services  (1993).  They 
warn  against  using  the  LSAT  score  as  the  sole  admission  criteria,  against  using  cut-off  scores,  and  against  making 
admission  decisions  based  on  slight  score  differences.  The  guidelines  also  recommend  that  admitting  bodies 
continue  to  validate  the  test  as  a  predictor  of  law  school  grades.  Most  educational  test  sponsors  issue  similar 
guidelines  on  test  use  in  ftilfilment  of  the  American  Psychological  Association's  Standards  for  Educational  and 
Psychological  Testing  (1985). 

Ibid.,  unpaginated. 
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psychometrically.     The  score  scale  was  changed  from  10-48  to  120-180  in  order  to  render 
comparisons  impossible.  As  Jim  Vaseleck  recounts   : 

Unexpectedly,  the  LSAC  received  calls  from  law  firms  and  other  legal  employers  asking  the  LSAC 
to  clarify  test  changes  and  to  provide  a  handy  way  to  compare  old  scores  to  new.  Such  requests  were 
perhaps  appropriate  for  those  seeking  to  hire  first-year  students  who  had  not  yet  earned  any  law 
school  grades  (although  the  LSAC  Cautionary  Policies  advise  against  any  employment-related  use), 
but  the  nature  of  the  calls  suggested  that  legal  employers  were  using  LSAT  scores  to  screen  second- 
and  third-year  students,  even  though  these  students  had  law  school  performance  records. 

Recognizing  some  of  the  Ihnitations  of  LSAT  scores,  many  Canadian  law  schools  have 
reduced  the  role  that  these  scores  play  in  admissions.  This  is  particularly  true  of  law  schools 
which  have  equity  programs  aimed  at  increasing  the  representation  of  traditionally  excluded 
groups,  such  as  Blacks  and  Aboriginals.  One  example  of  this  is  at  Dalhousie  Law  School  in 
Halifax,  Nova  Scotia  which  adopted  an  equity  program  in  1989.  One  discovery  was  that  an 
artificially  high  LSAT  threshold  was  the  major  factor  in  excluding  Blacks  and  Mik'maqs 
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from  the  Dalhousie  Law  School. 

An  increasing  number  of  law  schools  recognize  that  the  kinds  of  skills  which  are  tested 
by  the  LSAT  are  not  as  crucial  to  lawyering  as  was  once  thought.  In  the  complex  and  multi- 
faceted  world  in  which  we  live  the  process  of  lawyering  has  also  become  more  complex  and 
diverse.  This  in  turn  requires  a  more  diverse  pool  of  law  students  than  that  which  has 
traditionally  been  identified  by  the  LSAT.  It  would  be  premature  to  write  the  obituary  for  the 
LSAT  but  its  position  at  the  center  of  the  law  school  universe  is  clearly  in  doubt. 

It  is  our  view  that  the  reliance  on  the  LSAT  at  law  schools  has  been  problematic 
because  of  its  adverse  impact  on  particular  groups.  Given  the  importance  of  law  as  a  vehicle 
to  equality  it  is  vital  that  the  legal  academy  not  be  closed  to  people  who  have  traditionally 
been  the  victims  of  discrimination.  It  is  thus  our  recommendation  that  the  trend  towards 
reducing  the  importance  of  the  LSAT  continue  and  serious  consideration  be  given  to 
eliminatmg  its  use  in  the  ftiture. 

5.       PRIVACY,  CONFroENTIALITY  AND  ACCESS 

(a)    General  Privacy  Concerns  in  the  Education  Context 

Testing  in  the  educational  context  poses  many  of  the  same  privacy  problems  seen  in  the 
employment  context:  whether  the  tests  are  truly  relevant  enough  to  warrant  the  collection  of 
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See  The  1991  LSAT:  Using  the  New  Test,  Law  Services  Report,  Apr.  -  May  1991 . 

Vaseleck,  "Stop  Working  and  Put  Down  Your  Pencils:  The  Use  and  Misuse  of  Standardized  Admission  Tests 
(1993-1994)  20  J.  of  College  and  University  Law  405  at  408.  Mr.  Vaseleck  is  Deputy  Corporate  Counsel  and 
Assistant  to  the  President,  Law  School  Admission  Services,  Inc.,  the  parent  organization  of  which  is  the  Law 
School  Admission  Council. 

R.  Devlin  and  AW.  MacKay  "An  Essay  on  Institutional  Responsibility:  The  Indigenous  Blacks  and  Micmac 
Programme  at  Dalhousie  Law  School"  (1991)  14  Dal.  Law  J.  296. 
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personal  information,  whether  truly  informed  consent  is  a  real  possibility,  whether  there  is 
any  effective  confidentiality  protection  and  whether  test  takers  can  access  infoiTnation  about 
tests.  These  are  but  a  few  of  the  many  complex  issues. 

Personal  testing  information  in  school  board  hands  is  governed  by  the  Municipal 
Freedom  of  Information  and  Protection  of  Privacy  Act.  Such  information  held  by  designated 
provincial  institutions  or  federal  actors  is  governed  by  the  Ontario  Freedom  of  Information 
and  Protection  of  Privacy  Act  and  the  federal  Privacy  Act,  respectively.  Information  sought 
by  a  federal  institution  is  also  subject  to  the  Privacy  Act's  relevancy  requirement  in  s.3. 
Collection  of  information  by  provincial  or  municipal  bodies  must  be  "necessary"  for  carrying 
out  duly  authorized  educational  duties.  These  laws  provide  the  minimal  protections  described 
the  privacy  section  in  Chapter  1.  The  legislation's  limitations  operate  in  the  educational 
sphere  as  elsewhere:  they  provide  no  coverage  of  the  private  sector,  and  no  provisions  for 
negligent  disclosure  or  security  standards.  Furthermore,  an  exception  is  provided  where 
disclosure  is  authorized  by  Ontario  law,  such  as  under  the  Education  Act. 

Additional  privacy  constraints  do  apply  to  schools  governed  by  the  Education  Act.^^  To 
the  extent  test  results  are  included  in  pupil  records,  they  are  governed  by  the  special 
provisions  of  s.  266  of  the  Education  Act  anb  its  regulations.  These  records  are  deemed  to  be 
privileged  and  only  for  the  information  and  use  of  supervisory  officers  and  the  principal  and 
teachers  of  the  school.  The  purpose  of  the  information  is  for  the  improvement  of  the 
instruction  of  pupils.  Such  records  are  not  available  to  any  other  person  without  the  written 
permission  of  the  parent  or  guardian  of  the  pupil,  or,  where  the  pupil  is  an  adult,  the  written 
permission  of  the  pupil.  A  requirement  of  secrecy  is  also  imposed  on  those  who  come  to 
know  the  contents  of  these  records.  In  the  case  of  children,  parents  have  the  right  to  access 
school  records,  including  any  test  results  recorded  there.  This  clearly  raises  a  problem  of  the 
child's  right  to  privacy,  especially  in  the  case  of  older  children. 

There  are  provisions  under  the  Education  Act's  Regulations  governing  psychological 
tests.  O.Reg.  298/90  requires  a  principal  to  get  written  permission  from  the  parent  or  adult 
child  before  any  psychological  exammation  or  test  is  administered.  Education  Act  regulations 
305/90  and  298/90  allow  a  school  board's  Special  Education  Identification,  Placement  and 
Review  Committee  to  "obtain  a  psychological  assessment  of  the  pupil  in  certain 
circumstances,  if  it  has  the  written  permission  of  the  parent."  Section  11  of  the  latter 
regulation  makes  it  the  principal's  duty  to  obtain  written  permission  from  the  parent  or 
guardian  or  a  pupil  to  administer  an  individual  psychological  examination  or  test.  Again, 
there  is  the  problem  of  the  child's  right  to  privacy  being  overridden  by  parental  consent.  This 
general  problem  of  the  dividing  line  between  the  rights  of  the  parent  and  child  in  education  is 
explored  elsewhere. 
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R.S.O.  1990,  Chap.  E.2,  as  am. 
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See  Riley,  supra,  c.  1,  n.  2  at  154. 
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MacKay  Education  Law  in  Canada  (Toronto:  Emond-Montgomery,  1984). 
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There  is  also  uncertainty  about  the  definitions  of  "psychological  test,"  "psychological 
examination"  and  "psychological  assessment"  in  these  regulations.  In  the  broad  sense, 
psychological  tests  include  anything  that  measures  a  mental  quality  or  construct,  such  as 
standardized  aptitude  and  ability  tests.  In  a  narrower  sense  (and  that  used  in  this  paper),  the 
term  can  be  used  to  refer  to  the  identification  of  factors  that  would  cause  a  school  to  classify 
or  stream  a  particular  student  into  a  special  education  program.  Regulation  298  defines  an 
individual  psychological  examination  or  test  as  "an  examination  or  test  of  a  pupil's 
intelligence  or  personality  administered  to  one  pupil  by  an  examiner."  This  is  seemingly  a 
very  broad  defmition  that  would  include  many  standardized  tests.  It  is  unclear  what 
"administered  to  one  pupil"  means  and  what  the  permission  requirements  for  group  testing 
might  be. 

Such  testing  can  result  in  the  course  of  a  child's  education  being  radically  altered.  It 
also  can  result  in  labelling  of  various  sorts.  Because  of  the  serious  nature  of  these  results, 
whether  a  parent  has  given  a  truly  informed  consent  to  such  testing  becomes  a  very  important 
question.  Although  requiring  written  permission  connotes  more  seriousness  than  simply 
notice  or  oral  permission,  there  is  no  requirement  to  explain  to  parents,  or  the  student  for  that 
matter,  what  controversy  may  surround  the  test  or  what  actions  the  school  is  likely  to  take  as 
a  result  of  the  test  outcome.  Parents  should  also  be  made  aware  that  psychological  testing 
may  involve  subjective  interpretation  by  a  psychologist,  and  that  even  in  the  case  of 
purportedly  "objective"  testing,  there  may  be  bias  toward  the  average,  middle  class  white 
student.  Without  such  explanation  and  discussion,  it  is  questionable  whether  informed 
consent  has  been  achieved.  It  is  recommended  that  the  regulations  incorporate  a  requirement 
of  written  explanation  and  subsequent  discussion  for  parents  or  students  from  whom 
permission  for  psychological  testing  is  sought. 

If  the  examiner  is  a  registered  professional  psychologist,  he  or  she  is  professionally 
bound  by  the  profession's  code  of  ethics.  These  standards  include  confidentiality 
requirements  as  between  a  client  and  a  psychologist,  as  well  as  the  duty  not  to  disclose  test 
results  directly  to  a  client  when,  in  exercising  their  professional  judgement,  a  psychologist 
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decides  releasing  data  is  not  in  the  client's  best  interests.     This  latter  "duty"  is  in  conflict 
with  the  access  provisions  of  the  Municipal  Freedom  of  Information  and  Protection  of 
Privacy  Act,  and  to  the  extent  psychologists  are  acting  as  agents  of  the  school  board,  they, 
arguably,  would  be  governed  by  that  Act. 

The  role  of  guidance  counsellors  or  school  psychologists  can  be  even  more  complicated 
by  the  range  of  people  to  whom  they  may  owe  duties.  In  terms  of  the  code  of  ethics  the 
student  is  the  immediate  client  to  whom  a  duty  of  confidentiality  is  owed.  However,  the 
counsellor  or  psychologist  is  employed  by  the  school  board  and  is  accoutable  to  it  as  an 
employee.  There  may  also  be  ethical  and/or  school  obligations  to  inform  the  parents  on 
certain  sensitive  issues  such  as  pregnancy,  abortion  or  suicidal  thoughts.  Thus  people  in  these 
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See,  for  example,  the  standards  of  the  ruling  body  of  the  Ontario  Psychological  Association,  the  Ontario  Board  of 
Examiners  in  Psychology,  which  do  not  prohibit  the  release  of  information  to  the  client  but  which  require  the 
psychologist  to  ensure  its  proper  use  and  interpretation.  A  psychologist  may  also  decide  that  releasing  data  to  a 
client  is  not  in  the  client's  best  interests. 
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sensitive  guidance  positions  are  in  particular  need  of  clear  legal  guidance  about  the  rules  in 
respect  to  privacy. 

(b)    Special  Concerns 

In  addition  to  general  privacy  concerns,  testing  in  the  educational  context  generates 
some  special  areas  of  concern.  These  include  problems  arising  from  testing  done  for  research 
purposes,  from  computer- assisted  gathering  of  test  information,  and  from  test  takers'  ability 
to  access  test  answers  and  publishers'  information.  These  will  be  explored  below. 

(i)     Computer-assisted  Testing 

Computers  are  revolutionizing  the  field  of  education,  offering  students  such  benefits  as 
extending  their  reach  into  the  larger  world,  and  providing  experience  with  skills  that  are 
increasingly  demanded  in  today's  workplace.  Computers  are  also  changing  the  way  students 
are  tested  and  observed. 

Scenes  similar  to  the  following  are  likely  to  become  increasingly  common: 

Seated  in  a  second  grade  classroom,  Jason  begins  to  read  the  story  shown  on  his  microcomputer 
screen.  As  he  reads,  he  occasionally  points  to  words  on  the  screen,  thereby  requesting  the  computer 
to  pronounce  them.  Jason  selects  some  of  the  words  because  they  are  unfamiliar;  others  he  chooses 
because  he  is  entertained  by  the  sound  of  the  computer's  voice.  Whatever  the  reason  for  Jason's 
choice,  the  computer  compiles  a  record  of  each  word  he  selects... At  the  end  of  the  day,  the  classroom 
computer  uses  this  information  to  update  Jason's  permanent  record  in  the  school's  central 
computer. 

Techniques  such  as  that  in  this  illustration  exponentially  increase  the  amount  of 
information  that  educators  and  psychometricians  can  collect  and  ponder.  This  use  of 
computer-assisted  testing  constitutes  a  new  form  of  psychological  surveillance,  where  testing 
begins  to  blur  into  monitoring.  Existing  privacy  law  only  begins  to  contemplate  these 
techniques.  Because  of  computers'  interactive  nature,  they  do  not  fit  well  the  "filing  cabinet" 
model  of  most  privacy  legislation. 

As  testing  progresses  from  pen  and  paper  tests  to  the  use  of  computer  light  pen,  mouse 
or  keyboard  systems,  schoolchildren  in  particular  may  begin  to  lose  their  ability  to  conceal 
information  about  themselves  from  others.  It  might  be  argued  that  teachers  have  always  been 
able  to  observe  children  closely,  and  that  computer-assisted  testing  is  only  an  extension  of 
that.  However,  as  in  the  contrast  between  testing  and  job  interviews,  it  is  the  impersonal,  rigid 
and  pseudo-scientific  qualities  that  make  computer-assisted  testing/observation  much  more 


93 
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troubling.  One  analyst  has  argued  that,  with  its  increasing  use  with  young  children,  the  next 


generation's  privacy  expectations  will  eventually  be  undermined 
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In  addition  to  more  invasiveness,  there  is  also  more  potential  for  misuse  and 
inappropriate  disclosure  of  information.  For  example,  computerized  databases  combined  with 
computer-assisted  testing  might  permit  an  educator  to  search  more  efficiently  and  identify 
students  as  within  particular  target  groups.  Searches  might  be  undertaken  based  on  a  school 
official's  social  theories;  school  records  might  be  searched,  for  instance,  for  the  combination 
of  lower  test  scores,  certain  patterns  of  daily  computer  use  and  the  child's  residence  in  a 
single-parent  household,  in  an  attempt  to  identify  those  students  most  likely  to  become  young 
offenders.  There  could  also  be  attempts  to  link  a  student's  computer  habits  and  his  or  her 
performance  in  class  in  rather  amaturish  ways. 

The  power  of  computers  to  abstract  and  manipulate  data  compounds  the  existing 
tendency  to  do  this  through  ordinary  pen  and  paper  standardized  testing.  For  example,  a 
verbal  skills  test  administered  by  computer  could  also  be  used  to  measure  reading  speed.  A 
"words-per-minute"  number  could  then  be  attached  to  students,  and  possibly  matched  to 
other  information.  This  could  result  in  inappropriate  labelling  and  unwarranted  focus  by 
students  on  incremental  increases  in  reading  speed.  There  also  may  be  few  checks  on  the 
validity  of  these  computer  testing  techniques. 

(ii)    Children  as  the  Subject  of  Educational  Research 

While  not  all  research  on  children  involves  psychological  testing,  a  substantial  amount 
of  research  carried  out  in  the  educational  context  does.  Educational  research  involving 
children  is  a  fairly  common  phenomenon,  yet  most  institutions  permitting  it  have  no  policy 
on  it,  and  no  review  requirements  prior  to  initiation. 

The  involvement  of  children  presents  difficult  issues  concerning  human  dignity  and 
privacy,  because  children  are  generally  regarded  as  persons  of  diminished  autonomy,  with 
questionable  competence  to  consent.  The  focus  of  authors  examining  these  issues  has  been 
overwhelmingly  on  research  in  the  biomedical  and  behaviourial  areas.  There  is  a  dearth  of 
material  on  children  in  educational  research.  What  accounts  for  this  professional 
indifference? 
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Ibid,  at  842. 

Using  existing  government  records,  Norway  has  already  attempted  to  estimate  the  likelihood  of  students' 
becoming  juvenile  delinquents.  See  Bing,  Data  Protection  and  Social  Policy,  Council  of  Europe,  Proceedings  of 
the  14th  Colloquy  on  European  Law  82,  91  (1985,  as  noted  in  Tremper  at  850,  n.45.) 

W.F.  Foster.,  "The  Protection  of  Subjects  of  Educational  Research:  Practice  is  Not  Perfect"  (1990)  3  E.L.J.  25  at 
30-31. 

W.F.  Foster,  "Students  As  Subjects  of  Educational  Research:  A  Neglected  Subject"  (1989)  2  E.L.J.  181  at  185. 
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W.F.  Foster  has  pointed  to  a  number  of  factors: 

(1)  jurisdictional  conflict:  in  both  Canada  and  the  United  States,  education  is  largely  a 
provincial  or  state  matter.  This  may  account  for  a  lack  of  federal  research  and 
reporting; 

(2)  a  belief  that  child  subjects  are  aheady  adequately  protected  by  privacy  law.  In  the 
case  of  the  Municipal  Freedom  of  Information  and  Protection  of  Privacy  Act, 
however,  exceptions  to  the  protection  of  personal  information  are  explicitly  made 
for  research  purposes; 

(3)  a  questionable  notion  that  such  research  carries  no  risks; 

(4)  a  further  questionable  assumption  that  educational  research  is  of  direct  benefit, 
and  that  it  is  necessary  for  the  improvement  of  the  educational  "system"; 

(5)  a  societal  attitude  of  "teacher  knows  best"  that  has  a  chilling  effect  on  those  who 
would  challenge  such  research; 

(6)  the  absence  of  a  "cause  celebre":  like  the  area  of  testing  in  general,  any  harms  that 
occur  from  educational  research  are  likely  to  be  subtle,  pervasive  and  long  term. 
There  is  usually  no  victim  to  point  to,  and  rarely  if  ever  is  any  physical 
interference  involved.  In  general,  student  and  parent  rights  groups  lack  the 
expertise  and  resources  of  groups  representmg  the  other  interests  who  are 
promoting  the  educational  research. 

Educational  researchers  can  invade  students'  privacy  through  the  administration  of  tests 
and  questionnaires.  At  present  there  is  no  protection  in  Canada  against  such  invasion  because 
of  the  lack  of  a  common  law  tort  of  privacy,  and  the  exception  granted  in  privacy  legislation 
for  research.  In  the  U.S.  some  protection  has  been  accorded  against  the  most  offensive  forms 
of  personal  questioning.  This  is  an  area  ripe  for  the  development  of  sound  school  policy  or 
even  better,  regulation  on  a  province-wide  basis. 

Foster  has  identified  many  ftindamental  questions  about  educational  research  applicable 
to  testing  that  we  conclude  should  be  answered  in  legislation.  These  include: 

(1)  When  should  consent  be  sought  to  testing  for  educational  research  purposes? 

(2)  Should  the  consent  of  the  child  alone  ever  be  sufficient? 

(3)  When  can  a  child's  objection  to  research  participation  be  overridden  by  parental 
or  administrative  approval? 


98 
99 


See  discussion  of  exceptions  in  Chapter  1. 

The  Family  Educational  Rights  and  Privacy  Act  IQ  USC,  §  1232,  (Supp.  IV,  1974). 
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(4)     In  what  circumstances,  if  any,  may  a  researcher  working  with  children  resort  to 
deception  or  offer  inducements  and  rewards  for  participation? 

These  questions  need  to  be  answered  in  regulations  pursuant  to  the  Education  Act. 
Further,  they  should  be  answered  after  a  proper  consideration  of  potential  risks  and  harms  to 
children  through  research  testing,  and  with  due  regard  to  the  special  situation  of  children's 
diminished  personal  autonomy  and  capacity  to  consent.  While  some  of  these  issues  could  be 
addressed  by  school  policies,  that  creates  the  problem  of  differing  responses  throughout  the 
province.  This  is  an  area  where  it  would  be  useful  to  have  province-wide  standards. 

(iii)   Access  to  Test  Documents 

Most  test  publishers  refuse  to  release  copies  of  their  exams  for  public  inspection.  The 
Educational  Testing  Service  is  the  largest  manufacturer  of  standardized  tests  in  North 
America,  and  has  refused  release,  ostensibly  because  of  the  costs  involved  in  constantly 
creating  new  tests. 

Such  protectiveness  poses  problems,  both  for  testing  generally  and  for  minority  test  takers. 
By  refusing  to  release  tests,  publishers  insulate  themselves  from  public  criticism.  Publishers 
have  sued  individuals  who  have  taken  their  tests  and  later  exposed  their  contents.  As  lawyer 
Steven  Schroth  comments,  this  tends  to  chill  debate  over  tests'  discriminatory  content. 
Reflismg  to  release  tests  also  creates  a  market  for  expensive  test  preparation  courses.  Low- 
income  test  takers  are  unlikely  to  be  able  to  afford  such  preparation.  At  least  two 
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jurisdictions,  New  York  and  California,  have  legislated  access  to  tests  and  test  answers.  It 
is  recommended  that  publishers  of  tests  used  in  Canada  be  required  to  release  tests  to 
the  public  on  a  regular  basis. 


See  Stephen  T.  Schroth/'Competency  Testing:  The  Hidden  Risk  of  School  Reform"  (1989)  7  Law  and  Inequality 
265  at  273. 

'^'     Ibid.,d!il%\. 
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New  York  Education  Law  §  341 ;  California  Education  Code  §  991 53. 


SUMMARY  OF  RECOMMENDATIONS 


We  conclude  this  rather  wide  ranging  study  of  the  human  rights  impUcations  of 
psychological  testing  in  employment  and  education  by  making  some  recommendations  for 
change.  The  following  list  of  recommendations  is  by  no  means  complete  or  exhaustive  but  it 
can  provide  at  least  a  rough  skeleton  of  a  legal  framework  which  would  better  protect  human 
rights  in  the  vital  contexts  of  education  and  employment. 

1 .  It  is  recommended  that:  The  Ontario  Human  Rights  Commission  be  restrucmred  in 
general  accord  with  the  Cornish  Report.  That  statutory  remedial  powers  be 
formulated  broadly  enough  that  decision-makers  can  creatively  fashion  systemic 
remedies  to  systemic  problems. 

2.  It  is  recommended  that:  regulations  under  section  17(3)  be  written  defining  undue 
hardship  as  "disproportionately  sever  suffering"  and  include  guidelines  as  to  the 
extent  to  which  respondents  must  go  to  accommodate  the  varied  needs  of  people 
with  disabilities. 

3.  It  is  recommended  that:  the  private  sector  be  included  within  the  scope  of  Ontario's 
Privacy  Act;  privacy  legislation  be  widened  by  including  provisions  concerning 
negligent  disclosure  and  provisions  establishing  security  standards  for  access  to  data 
bases  and  data  banks. 

4.  It  is  recommended  that:  regulations  be  promulgated  requiring  employers  to  report 
data  on  test  use,  and  that  the  information  be  gathered  by  a  central  government 
agency.  This  would  allow  interested  parties  to  monitor  test  use,  and  allow 
complainants  access  to  more  information  on  test  practices  for  wider  sample  groups. 

5.  It  is  recommended  that:  employers'  burden  of  proof  as  to  job-relatedness  and  test 
validation  be  made  clear  in  the  legislation  by  amending  section  1 1(2)  of  the  Code. 

6.  To  make  the  showmg  oi  prima  facie  adverse  impact  simpler  in  the  future,  it  is 
recommended  that:  a  central  registry  of  information  on  particular  tests  be 
established  to  which  the  public  but  especially  Commission  employees,  employers 
and  potential  complainants  would  have  access. 

7.  It  is  recommended  that:  the  hurdle  of  small  statistical  samples  be  partly  overcome 
by  the  central  accumulation  of  adverse  impact  data  on  tests  for  various  groups  and 
subgroups,  thus  helping  to  overcome  the  problems  complainants  may  face  when 
trying  to  prove  adverse  impact  using  a  small  statistical  sample  based  on  one 
employer. 

8.  It  is  recommended  that:  in  cases  where  other  elements  of  systemic  discrimination 
have  been  proven,  employers  be  subject  to  a  reverse  onus  vis  a  vis  testing 
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practices.  In  this  circumstance,  testing  would  be  assumed  to  be  discriminatory 
unless  the  employer  could  show  otherwise. 

9.  It  is  recommended  that:  the  standard  of  economical  job  performance  necessarily 
connected  to  a  test  for  it  to  be  "reasonable"  be  defmed  in  legislation. 

10.  It  is  recommended  that:  the  standard  of  economic  efficiency  necessary  to  avoid 
liability  for  discriminatory  test  use  be  set  at  very  high  level  by  legislation,  on  the 
order  of  "business  necessity"  as  established  in  Griggs,  rather  than  mere  job 
relatedness. 

11.  It  is  recommended  that:  correlative  coefficients  for  commonly  used  tests  be  studied 
in  relation  to  a  range  of  jobs,  and  that  cut-offs  below  which  tests  will  not  be 
accepted  as  related  to  economic  efficiency  be  established  by  regulation.  It  is 
recommended  that  these  studies  be  carried  out  by  an  independent  body  to  avoid  the 
pitfalls  of  subjective  performance  ratings  and  job  descriptions  that  may  arise  when 
companies  undertake  tiiese  studies. 

12.  It  is  recommended  that:  independent  situational  validity  studies  be  required  of 
employers  seeking  to  prove  a  discriminatory  test  reasonable  and  bona  fide,  and  that 
general  or  universal  validity  studies  be  deemed  unacceptable  by  regulation. 

13.  Again,  it  is  recommended  that:  an  independent  testing  evaluation  body  be  created  in 
Canada  to  serve  bodi  employers  and  complamants. 

14.  It  is  recommended  diat:  in  cases  of  discriminatory  testing,  instead  of  a  duty  to 
accommodate  being  imposed  on  an  employer  under  section  11(2)  of  the  Code,  after 
satisfying  a  relatively  low  threshold  for  reasonableness,  that  the  threshold  for 
reasonableness  and  bona  fides  be  established  by  legislation  as  very  high  in  the  case 
of  standardized  psychological  testing,  obviating  the  need  to  try  to  fit  many  cases  of 
discriminatory  testing  into  an  individual  accommodation  scenario.  Alternatively: 
accommodation  for  discriminatory  testing  practices  should  be  prescribed  by 
regulation  as  the  abandonment  of  testing  and  the  substitution  of  alternative  selection 
regimes.  The  standard  of  undue  hardship  should  also  be  clarified  in  the  legislation 
as  meaning  "disproportionately  severe  suffering,"  which  would  then  be  applied  in 
evaluating  the  effects  on  the  employer  of  abandoning  testing.  Under  either  of  these 
recommendations,  a  burden  would  be  squarely  placed  on  the  employer  to  show  that 
testing  is  an  absolutely  essential  part  of  its  business,  without  which  it  would  suffer 
grave  economic  consequences. 

15.  It  is  recommended  that:  guidelines  be  established  by  regulation  regarding  the 
proper  pools  of  comparison  for  evaluating  the  extent  of  a  test's  adverse  impact.  It  is 
recommended  that  these  guidelines  provide  that  comparing  minority  hiring  rates 
with  minority  presence  in  the  applicant  pool  is  not  acceptable. 

16.  It  is  recommended  that:  employers  gather  data  on  test  scores  and  use  and  that  this 
be  reported  to  a  central  government  or  independent  agency,  to  help  complainants 
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overcome  the  hurdle  of  small  statistical  samples.  It  is  recommended  that  guidelines 
in  regulations  provide  that  courts  and  tribunals  should  assess  systemic 
discrimination  in  the  context  of  larger  patterns  and  trends. 

17.  It  is  recommended  that:  regulations  provide  that  no  discrimmatory  standardized 
tests  may  be  regarded  as  reasonable  and  bona  fide  unless  they  have  been  subject  to 
review  and  revision  by  their  publisher  for  cultural  bias  within  the  last  ten  years. 

18.  It  is  recommended  that:  an  employer  seeking  to  use  a  discriminatory  test,  the  score 
of  which  depends  on  standard  English  fluency,  be  required  to  show  not  only  that 
the  test  is  reasonable  and  bona  fide  but  that  the  associated  standard  of  English 
proficiency  is  a  reasonable  and  bona  fide  requirement. 

19.  It  is  recommended  that:  in  addition  to  showing  a  test's  validity  as  part  of 
establishing  a  discriminatory  test's  reasonableness,  employers  be  explicitly  required 
to  show  that  the  use  they  make  of  resulting  test  scores  is  reasonable  and  bona  fide. 

20.  It  is  recommended  diat:  integrity  and  personality  tests  be  subject  to  central  data 
gathering  on  their  use  and  validation.  It  is  further  recommended  that  these  tests  be 
systematically  reviewed  by  an  independent  body  for  cultural  bias  and  for  adverse 
effect  on  people  with  disabilities. 

21.  It  is  recommended  that:  a  national  independent  body  scrutinize  testing  practices 
from  the  perspective  of  the  values  embodied  in  human  rights  legislation  and  the 
Charter,  as  well  as  from  the  technical  point  of  view,  for  the  purposes  of  advising 
human  rights  decision-makers,  employers,  complainants  and  testing  publishers  and 
professionals. 

22.  It  is  recommended  that:  legislative  privacy  protection  be  extended  to  the  private 
sector  employers.  The  legislation  should  provide  that:  the  test  giver  must  tell 
proposed  test  takers  the  publisher's  name  and  the  attributes  the  test  was  assessing; 
the  test  taker  must  be  provided  with  results  in  written  form  within  a  specified  time. 
The  existing  legislative  exceptions  to  the  protection  of  privacy  should  be 
reconsidered,  especially  in  light  advances  in  technology. 

23.  Distinctions  and  classifications  that  lead  to  the  isolation  of  smdents  are  unjustified  if 
there  is  no  expectation  that  special  placement  will  provide  them  with  more  effective 
instruction  than  the  normal  program  provides.  This  is  consistent  with  the  approach 
of  the  Ontario  Court  of  Appeal  in  Eaton.  There  should  be  no  testing  conducted  to 
label  children  gratuitously,  in  the  absence  of  appropriate  programs  that  would 
benefit  them. 

24.  It  is  recommended  that  publishers  of  tests  used  in  Canada  be  required  to  release 
tests  to  the  public  on  a  regular  basis. 
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25.  It  is  recommended  that  the  role  of  the  LSAT  in  law  school  admissions  continue  to 
be  diminished  and  that  serious  consideration  be  given  to  eliminating  its  use  as  a 
gate  keeper  for  the  legal  profession. 

No  important  decision  about  a  child's  educational  future  should  be  made  based  on  a 
test  score  in  isolation;  further,  the  use  of  rigid  numerical  cut-off  scores  should  not  serve 
as  the  basis  for  decisions  about  special  education. 

Periodic  review  of  classifications,  and  monitoring  of  the  instructional  validity  of 
programs,  is  necessary  to  avoid  miscategorizations  that  do  not  reflect  a  student's  growth 
and  development. 

The  principle  of  periodic  review  is  dealt  with  m  Regulation  305  section  8(1),  which 
provides  for  review  at  least  once  every  twelve  months,  or  at  any  time  a  parent  or 
principal  requests,  after  the  placement  has  been  in  effect  for  three  months.  It  is 
recommended  that:  the  other  two  principles  be  reflected  in  more  detailed  regulations  than 
presently  exist  under  the  Education  Act. 

Regulations  also  need  to  be  promulgated  that  protect  the  equality  rights  of  minority 
students  whom  school  boards  seek  to  subject  to  testing  for  special  education 
classification.  These  regulations,  at  a  minimum,  should  detail  the  following: 

1.  The  specific  training  psychologists  and  other  decision-makers  in  the  classification 
process  must  receive  on  minority  student's  development,  and  particularly 
bilingualism.  They  should  be  aware  of  systemic  discrimination.  They  should  also 
be  aware  of  the  educational  culture  and  traditions  of  diverse  communities. 

2.  The  establishment  of  school  board  policies  respecting  psychological  assessment  of 
students  from  minority  backgrounds. 

3.  Requirements  for  school  boards  and  other  special  education  decision-makers  to 
monitor  current  research  on  testing  and  its  validity  for  minority  students,  and 
periodically  to  review  policies  with  current  studies  in  mind. 

4.  A  process  that  guarantees  meaningful  parental  participation  in  classification 
decisions,  especially  where  parents  speak  a  language  other  than  English  or  have 
little  appreciation  of  the  import  of  special  education  classifications. 


Copies  of  this  publication  may  be  purchased  from  the  Ontario  Government  Bookstore,  880  Bay  Street, 
Toronto,  or  by  mail  order  from  Publications  Ontario,   50  Grosvenor  Street,   Toronto,   Ontario 
a^f«».J^?AJ^?-  Telephone  (416)  326-5300.  Toll  free  long  distance  1-800-668-9938. 


